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CHAPTER 940
CRIMES AGAINST LIFE AND BODIL Y SECURITY

SUBCHAPTERI development employee.

LIFE 940.208 Battery to certain employees of counties, cities, villages, or towns.
940.01 First-degree intentional homicide. 940.21 Mayhem. )
940.02 First-degree reckless homicide. 940.22 Sexual exploitation by therapist; duty to report.
940.03 Felony murder 940.225 Sexual assault.
940.04 Abortion. 940.23 Reckless injury
940.05 Second-degree intentional homicide. 940.235 Strangulation and sfafcation. ] .
940.06 Second-degree reckless homicide. 940.24  Injury by negligent handling of dangerous weapon, explosives or fire.
940.07 Homicide resulting from negligent control of vicious animal. 940.25 Injury by intoxicated use of a vehicle.
940.08 Homicideby negligent handling of dangerous weamrmplosives or fire. 940.285 Abuse of individuals atrisk.
940.09 Homicideny intoxicated use of vehicle or firearm. 940.29  Abuse of residents of penal facilities.

940.291 Law enforcement diter; failure to render aid.
940.295 Abuse and neglect of patients and residents.
940.30 False imprisonment.

940.302 Human traficking.

940.305 Bking hostages.

940.31  Kidnapping.

940.32  Stalking.

940.10 Homicide by negligent operation of vehicle.
940.11 Mutilating or hiding a corpse.

940.12 Assisting suicide.

940.13 Abortion exception.

940.15  Abortion.

940.16 Partial-birth abortion.

SUBCHAPTER I 940.34 Duty to aid victim or report crime.
~BODILY SECURITY 940.41  Definitions.
940.19 Battery; substantial battery; aggravated battery 940.42 Intimidation of witnesses; misdemeanor
940.195 Battery to an unborn child; substantial battery to an unborn child;-2gg/@40.43 Intimidation of witnesses; felony
vated battery to an unborn child. 940.44  Intimidation of victims; misdemeanor
940.20 Battery: special circumstances. 940.45 Intimidation of victims; felony
940.201 Battery or threat to witnesses. 940.46 Attempt prosecuted as completed act.
940.203 Battery or threat to judge. 940.47 Court orders.
940.205 Battery or threat to department of revenue employee. 940.48  \olation of court orders.

940.207 Batterpr threat to department of commerce or department of workfor@10.49 Pretrial release.

Cross-reference: See definitions in s. 939.22. (3) BurDEN OF PROOF. Whenthe existence of anfamative

NOTE: 1987 Ws. Act 399 included changes in homicide and lesser included [ : ;
offenses. The sections affected had mviously passed the senate as 198@nate defenseunder sub. (2) has been placed in issue by the trial evi

Bill 191, which was pepared by the Judicial Counciland contained explanatory ~dence,the state must prove beyond a reasonable doubt that the
notes. These notes have been inserted following the sections affected anel ar fgcts constituting the defense did not exist in order to sustain a
credited to SB 191 as “Bill 191-S". - .
finding of guilt under sub. (1).
History: 1987 a. 399; 1997 a. 295.
SUBCHAPTERI Judicial Council Note, 1988: First-degree intentional homicide is analogous to
the prior offense of first-degree murdesub. (2) formerly containeainarrower defi
nition of “intent to kill” than the general definition of criminal intent. That narrower

LIFE definition has been eliminateid the interest of uniformity Section 939.23 now
definesthe intent referred to.
940.01 First-degree intentional homicide. Theaffirmative defenses specified in sub. (2) were formerly treated in s. 940.05.

. . is caused confusion because tisegmed to be elements of manslaughter rather
(1) OFFENSES. (a) Except as pr_OVIde_d 'r_] sub. (2)' _Whoever Causggn defens_es tdi_r_st—degrev_s mur_der Sub. (2_) speci_fies only thosefiahative
the death of another human being with intent to kill that person @fensesvhich mitigate an intentional homicideom first to 2nd degree. Other
anotheris gui|ty of a Class A fe|ony affirmative defenses are a defense to 2nd—degree intentional homicide also, such as

(b) Except as provide'nh sub. (2), whoever causes the deatgglsf)'—fgfense,e., when both beliefs specified in sub. (2) (b) are reason8eletion

of an ””bo”_‘ child with in_tent to kill that un_bom C_hild, kill th? Theprosecution is required to prove only that the defenslantswere a substan
womanwho is pregnant with that unborn child or kill another igal factor in the victims death; not the sole cause. StatBlack, 170 Vis. 2d 676,
guilty of a Class A felony 489N.W.2d 715 (Ct. App. 1992).

; _ The trial court must apply an objective reasonable vigwthe evidence test to
(2) MITIGATING CIRCUMSTANCES. The folIowmg are dirma eterminewhether under sub. (8)mitigating dirmative defense “has been placed

tive defenses to prosecution under this section which mitigate fisue” before submitting thissue to the juryln Interest of Shawn B. N. 173i%V
offenseto 2nd—-degree intentional homicide under s. 940.05: 2d 343, 497 N.v2d 141 (Ct. App. 1992).
(a) Adequate provocation. Death was caused under the influ_ Imperfectself-defense contains an initial threshold element requiring a reasonable

; : p belief that the defendant was terminatimginlawful interference with his or her per
enceof adequate provocation as defined in s. 939.44. son. State vCamacho, 176 . 2d 860, 501 N.vZd 380 (1993).

(b) Unnecessary defensive force. Deathwas caused because Sub.(1) () cannot be applieaainst a mother for actions taken against a fetus
the actor believed he or she or another was in imminent dangeg Bife pregnant as the applicable definition of human being under s. 939.22 (16) is

: ited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
deathor great bodily harm and that the force used was neces xcludes from its application actions bgragnant woman. Stateeborah J.Z.

to defend the endangered person, if either belief was unreaspidwis. 2d 468, 596 N.VZd 490 (Ct. App. 1999), 96-2797.
able. Barring psychiatric or psychological opinion testimony on the deferslaapac

(c) Prevention of felony. Death was caused because the actl to form an intent to kill is constitutional. HaasAbrahamson, 910.Rd 384
\ ’ - - 990)citing Steele vState, 97 M. 2d 72, 294 N.V2d 2 (1980).
believedthat the force used was necessary in the exercise of tHg yrivilege for excusable homicide by accident or misfortune is incorporated in s.
privilegeto prevent or terminate the commissadra felony if that  939.45(6). Accident is a defense that negatives intent. If a person kills another by
belief was unreasonable. accidecrjwt,the kiIIin%Ico(;Jld kr)1tot Eave t:jee;n igter:tiorjal. _?ccidegtfmust b\e/\/cﬂ]isprtct)]vedI .
. : . . yonda reasonable doubt when a defendant raises it as a defense. en the state
(d) Coercion; necessity. Death was caused in the exercise (gfovesintent to kill beyond a reasonable doubt, it necessarily disproves accident.

a privilege under s. 939.45 (1). Statev. Watkins, 2002 W1 101, 255 W/ 2d 265, 647 N.V2d 244, 00-0064.
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A defendant may demonstrate that he or she was acting lawafuibcessargle  binedwith the controlled substance or controlled substance ana
mentof an accident defense, by showing that he or she was aciegful self-
defense.Although intentionally pointing a firearm at another constitutes a violatiolr‘Pg_' ) ) ) . .
of . 941.20, under 839.48 (1) a person is privileged to point a gun at another persontistory: 1987 a. 339, 399; 1995 a. 448; 1997 a. 295; 1999 a. 57; 2001 a. 109.
in self-defense if the person reasonably believes that the threat of force is necessé\ll#;d'(?'al Council Note, 1988{As to sub. (1)] First-degree reckless homicide is
to prevent or terminate what he or she reasonably believes to be an unlawfut intefll0gouso the prior diense of 2nd-degree murdéFhe concept of “conduct evinc
ence. State vWatkins, 2002 WI 101, 255 M/ 2d 265, 647 N.V2d 244, 00-0064. Ing a depraved mind, regardless of human life” has beerfieuttibne for modern

A defendant seeking a jury instruction on perfect self-defense togeaidirst— juriesto comprehend. dravoid the mistaken connotation that a clinical mental-disor
degreeintentional homicide must satisfy an objective threshold showing that he @'is involved, the dénsehas been recodified as aggravated reckless homicide. The
shereasonably believed that he or she was preventing or terminating an unlajyisionclarifies that a subjective mental state, i.e., criminal recklessnesguised
interferencewith his or her person andasonably believed that the force used watOr liability. See s. 939.24. The aggravating element, i.e., circumstances which show
necessaryo prevent imminent death or great bodily harm. A deferstzttng a jury utterdisregard for human life, istended to codify judicial interpretations of “con
instructionon unnecessary defensive force under sub. (2) (b) to gechafirst—  ductevincing a deprave%nmg, regardless of life”. Sta@olan, 44 Vis. 2d 68
degreeintentional homicide is not required to satisfy the objedtiveshold. State (1969);State v\Weso, 60 Mis. 2d 404 (1973).
v. Head, 2002 W 99, 255 &/ 2d 194, 648 N.\Zd 413, 99-3071. Under prior law adequate provocation mitigated 2nd-degree murdenco

A defendant who claims self-defense to aghaffirst—degree intentional homi Si2ughter.State vHoyt, 21 Ws. 2d 284 (1964). Under this revisidhe analogs of

: : D : osecrimes, i.e., first—degree reckless and 2nd-degree intentional honcizide,
cide r_'n?y use ?wdenlcg of a \Qctn?]molenacharactﬁr %ncli_ pasé ?]Cts of \r/]|olence_ 0 sho game penalty; thus mitigation is impossible. Evidence of provocation will usually
Zggnzrg?tgéétﬁ%?are:f'@édﬁt h(;rorazrfda;:(t:lt{?al)l/ gelﬁ\elnekmi %grff)rceev:lgseljnvlvrg?l dmissible irprosecutions for crimes requiring criminal recklessness, however
necgssaryo defendghimself or¥1erself even if bot%/ beliefs were unreasonable S%Téelevant to the reasonableness of the risk (and, in prosecutions under this section,
v. Head. 2002 WI 99. 255 I& 2d 194‘648 N.\VEZd 413. 99-3071 ' etherthe circumstances show utter disregard for human life). Since provocation

. i ! ’ : ’ y is integrated into the calculus of recklessness, it is notfiamafive defense thereto

Thecommon law “year-and-a-day rule” that no homicide is committed unless ) f f ;
victim dies within a year and a day after the injury is inflicteahigated, with pro [;ﬁtqeglb:léc]iens of production and persuasion stateddd0.01 (3) are inapplicable.

spectiveapplication only State vPicotte, 2003 WI 42, 261 i/ 2d 249, 661 N.\id

381,01-3063. Possessionf a controlled substance is not a lesser incladfedse of sub. (2) (a).

- L . . . Statev. Clemons, 164 \§. 2d 506, 476 N.VZd 283 (Ct. App. 1991).
Importanceof clarity in law of homicide: Thiisconsin revision. Dickeschultz Generally expert evidence of personality dysfunction is irrelevant to the issue of

& Fullin. 1989 WLR 1323 (1989). . o ALt A f
o . — ) . intent,although it might be admissible very limited circumstances. StateMor-
Sate v. Camacho: The Judicial Creation of an Objective Element teddnsin’s gan,195 Ws.92d 3889 536 N.\V2Zd 425 (Ct.ryApp_ 1995), 93-261

Law of Imperfect Self-defense Homicide. Leisé995 WLR 742. Utter disregard for human life is an objective standard of what a reasonable person
in the defendarg’ position is presumed to have known and is proved through an

irst— ici examinationof the acts that caused death and the totalithetircumstances sur
?e‘l(?klg ZSSI FI;?JtsedSe?hreeile;i? I(()Ife :rslort]f(])er?lf(]:ll,ldrs . (l:JLr)] d\é\:‘hc(i)r'ec\l/.l% roundingthe conduct. State Edmunds, 229 W. 2d 67, 598 N.\V2d 290 (Ct. App.
yC amg 1999),98-2171.

stancesvhich show utter disregard for human life is guilty of a Thecommon law “year-and-a-day rule” that no homicide is committed unless the
ClassB felony. victim dies within a year and a day after the injury is inflicteabiogated, with pro
g spectiveapplication only State vPicotte, 2003 WI 42, 261 i/ 2d 249, 661 N.VEZd
(Im) Whoeverrecklessly causes the death of an unborn chitd1,01-3063.

undercircumstances that show utter disregard for the life of thaffh punishments for first-degree reckless homicide by deliveryasinirolled
X . . substanceinder s. 940.02 (2) (a) and contributing to the delinquenaycbfld with
unbornchild, the woman who is pregnant withat unborn child geath as a consequenceviolation of s. 948.40 (1) and (4) (a) are not multiplicitous

or another is guilty of a Class B felany whenboth convictions arise from the same death. Sta@atterson, 2010 WI 130,
2) Wh the death of ther h bei Ws.2d __ ,_ N.M2Zd__ , 08-1968.
( ) oever causes the death or anothér human being Und%portanceof clarity in law of homicide: Theisconsin revision. Dickeyschultz

any of the following circumstances is guilty of a Class C felony Fuliin. 1989 WLR 1323 (1989).

(a) By manufacture, distribution or deliveiy violation of s.
961.41,0f a controlled substance included in schedule | or Il und@4#0.03  Felony murder. Whoever causes thieath of another
ch. 961, of a controlled substance analog ebntrolled substance humanbeing while committing or attempting to commit a crime
includedin schedule I or Il under ch. 961 or of ketamindami- ~ SPecified in s. 940.19, 940.195, 940.20, 940.2@40.203,
trazepamif another human being uses the controlled substance?dP-225(1) or (2) (a), 940.30, 940.31, 943.02, 943.10 (2), 943.23
controlledsubstance analog adées as a result of that use. Thi¢19), or 943.32 (2) may be imprisoned for not more than 15 years
paragraphapplies: in excess of the maximum term of imprisonment provided by law

. . . that crime or attempt.
1. Whether the human being dies as a result of using the ch}Listory: 1087 a. 309; 2001 a. 109; 2005 a. 313,

trolled substance or contrplled substance analog by itseftbr  jygicial Council Note, 1988:The prior felony murder statute (s. 940.02 ()
any compound, mixture, diluent or other substameed or com  notallow enhanced punishment for homicides caused in the commission of a Class

binedwith the controlled substance or controlled substance afgelony State vGordon, 11 Wis. 2d 133, 330 N.Vid 564 (1983). The revised
statute eliminates the “natural and probable consequence” limitation and limits the
|09- offenseto homicides caused in the commission of or attempbmomit armed rob

2. Whether or not the controlled substance or controlled s ry,armed buglary, arson, first-degree sexual assault or 2nd—degree sexual assault
: y use or threat of force or violenc&@he revised penalty clause allows imposition

St.ancainalc’g is mixed or combined melcompound: MIXtUre, of up to 20 years' imprisonment more than that prescribed for the underlying felony
diluentor other substance after the violationrsoP61.41 occurs. Prosecutiorand punishment for both fehses remain barred by double jeopardy

3. T distributi deli d ibed in thi ﬁtatev. Carlson, 5 Wé. 2d 595, 93 N.V2d 355 (1958). [Bill 191-S]
- o any distribution or aelivery described In this paragrap 'To prove that the defendant caused the death, the state need only prove that the

regardles®f whether the distribution or delivery is made directlylefendant'sconduct wasa substantial factor The phrase “while committing or
to the human being who dies. If possession of the controlled sgiigmptindo commit’ encompasses the immediate fiight ftbu elony A defend

. . may be convicted IT another person, Including an in efMVIC Im, fires the
stanceincluded in schedule | or Il under ch. 961, of the controllashor. Statonoimen. 184 . 2d 433516 N W2d 399 (Ct. App. 1994). State
substanc@nalog of the controlled substance includestimedule v. Rivera, 184 Wé. 2d485, 516 N.\2d 391 (1994) and State@hambers, 183 &/

I or Il under ch. 961 or of tHestamine or flunitrazepam is trans 2d 316, 515 N.\2d 531 (Ct. App. 1994). e ‘

. k . . Attemptedfelony murder does not exist. Attempt requires intentthedrime of
ferredmore than once prior to the death as described in this pa&@ny murder is complete without specific intent. StatBrggs, 218 Vis. 2d 61,
graph,each person who distributes or delivers the controlled s#39 N.w2d 783 (Ct. App. 1998), 97-1558.

N vi 1 ;Oimen affirms that felony murdeliability exists if a defendant is a party to one of
stanceor controlied substance analog in violation of s. 96]"4]'ts'éjlisted felonies and a death results. Stat&awczyk, 2003 WI App 6, 259 14/

guilty under this paragraph. 2d843, 657 N.W2d 77, 02-0156.
ini i iati i ini i Thecommon law “year-and-a-day rule” that no homicide is committed unless the
(b) By .admlnlsu?”ng oassisting In admImStenng a Cor‘tm”edv'ctim dies within a year and a day after the injury is inflicteshigated, with pro
substancéncluded in schedule | or Il under ch. 961, a controllegectiveapplication only State vPicotte, 2003 W1 42, 261 i/ 2d 249, 661 N.VEd
substancenalog of a controlled substance included in schedm%,01—3063. ¢ caleulating initial confi el dor is a stand—al
H H H Or purposes of calculating Initial confinement, tfelony murder Is a stand—alone
Iorli ,Of ch. 961 or ketamine or flunltrazepam, without la\,NfulecIassified:rime, not a penalty enhance$tatev. Mason, 2004 WI App 176, 276
authorityto do so, to another humaeing and that human beingwis. 2d 434, 687 N.vzd 526, 03-2693.
diesas a result of the use of the substance. This paragraph applies
whetherthe human being dies as a result of using the controll@d0.04 Abortion. (1) Any person, other than the mother
substanceor controlled substance analog by itself or with amyho intentionally destroys the life of an unborn child is guilty of

compound, mixture, diluent or other substance mixedoor aClass H felony
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(2) Any person, other than the motheho does either of the  (2g) Whoevercauses the death of an unborn child with intent
following is guilty of a Class E felony: to kill that.unborr} child, kill ;he woman who is pregnant \(vith that
(a) Intentionally destroys the life of an unborn quick child; ownbornchild or kill another is guilty of a Class B felony if:

(b) Causes the death of the mother by an act done with inten{&) In prosecutions under s. 940.01, the state fails to prove
to destroy the life of an unborn childt is unnecessary to prove Peyond a reasonable doubt that the mitigaticigcumstances
thatthe fetus was alive when the act so causing the motheath  SPecifiedin s. 940.01 (2) did not exist as required by s. 940.01 (3);
was committed. or N

(3) Any pregnant woman who intentionally destroys the life () The state concedes that it is unable to prove beyond a rea
of her unborn child or who consents to such destruction by anot@pabledoubtthat the mitigating circumstances specified in s.
may be fined not more than $200 or imprisoned not more tharP80-01(2) did not exist. By chging under this section, the state
months or both. so concedes.

(4) Any pregnant woman who intentionally destroys the life (2h) In prosecutions under sub. (29), it isfauént to allege
of her unborrguick child or who consents to such destruction dProve that the defendant caused the death of an unborn child
anotheris guilty of a Class | felony ith intent to kill that unporn ch_lld, kill the woman who is preg
(5) This section does not apply to a therapeutic abortionnant with tha.t.unl:_)orn _Ch"d or kil anothe_r_ .
which: (3) Themitigatingcircumstances specified in s. 940.01 (2) are
S not defenses to prosecution for thienfse.

(@) Is performed by a physician; and History: 1987 a. 399; 1997 a. 295.

(b) Is necessarpr is advised by 2 other physicians as neces Judicial Council Note, 1988:Second-degree intentional homicide is analogous
sary,to save the life of the mother; and to the prior ofense of manslaughteiThe penalty is increased and the elements clari
! T . i fied in order to encourage clyang under this section in appropriate cases.
(c) Unless an emgency prevents, is perform@da licensed  Adequateprovocation, unnecessary defensive force, prevention of fetoey
maternityhospital cion and necessityvhich are dfrmative defenses to first-degree intentional homi
. L I . cidebut not this dense, mitigate that fefnse to this. When thisfehse is chared,
(6) In this section “unborn child” means a human being frore states inability to disprove their existence is conceded. Their existence need not,
i i il it i i however,be pleaded or proved by the state in order to sustain a finding of guilty
thﬁtlme_ c;fogfncﬁ)%tlon until itis born alive. Whenfirst-degree intentional homicidedbaged, this lesser fainse must be sub
Istory: - a. 109, o . mittedupon request if the evidence, reasonably viewed, could support tisfijuty’
Aborting a child against a fathierwishes does not constitute intentional inflictioning that the state has not borne its burden of persuasion under s. 940 Sta{@)
of emotionaldistress. Przybyla Przybyla, 87 W. 2d 441, 275 N.ViZd 112 (Ct.  Felton,110 Ws. 2d 465, 508 (1983). [Bill 191-S]
App. 1978). . o . The prosecution is required to prove only that the deferslantswvere a substan
Sub.(2) (a) proscribes feticide. It does ragiply to consensual abortions. It wastial factor in the victims death; not the sole cause. StatBlock, 170 Wis. 2d 676,
notimpliedly repealed by the adoption of s. 940.15 in responBeds. Wade. State 489 N.W.2d 715 (Ct. App. 1992).
v. Black, 188 Wis. 2d 639, 526 N.VZd 132 (1994). S ) The common law “year—and-a-day rule” that no homicide is committed unless the
_Thecommon law “year-and-a-day rule” that no homicide is committed unless tfietim dies within a year and a day after the injury is inflicteabisogated, with pro
victim dies within a year and a day after the injury is inflicteabiogated, with pro  spectiveapplication only State vPicotte, 2003 WI 42, 261 ¥/ 2d 249, 661 N.\Zd
spectiveapplication only State vPicotte, 2003 WI 42, 261 ¥/ 2d 249, 661 N.VZd  381,01-3063.
381,01-3063. Importanceof clarity in law of homicide: Th&isconsin revision. Dickeyschultz
This section is cited as similar to @Xas statute that was held to violate the du& Fullin. 1989 WLR 1323 (1989).
proces<lause of the 14th amendment, which protects againststioe the right
i includi lified righ i R . -
@;&g’iﬁ%'ﬂ?d{%g(fgv}'g;]m qualified right to terminateer pregnancyRoe v g44 06 Second-degree reckless homicide. (1) Who-
The state may prohibit first trimester abortions by nonphysicians. Connecticu@verrecklessly causes the death of another hupearyg is guilty
Menillo, 423 U.S. 9 (1975). of a Class D felony
(1;—7hge)_wabmty of an unborn child is discussed. Colauttmanklin, 439 U.S. 379 (2) Whoeverrecklessly causes the death of an unborn child is
Povertyis not a constitutionally suspect classification. Encouraging childbirtguuty of a Class D felony
exceptin the mostirgent circumstances is rationally related to the legitimate govern History: 1987 a. 399; 1997 a. 295; 2001 a. 109.
mentalobjective of protecting potential lifedarris v McRae, 448 U.S. 297 (1980).  Judicial Council Note, 1988:Second-degree reckless homicide is analogous to
Abortion issues are discussed. Akranakron Center for Reproductive Health, theprior offense of homicide by reckless conduct. The revised statute clequiyes
462 U.S. 416 (1983); Planned Parenthood AssAshcroft, 462 U.S. 476 (1983); Proofof a subjective mental state, i.e., crimiretklessness. See s. 939.24 and the
Simopoulasy. Virginia, 462 U.S. 506 (1983). NOSTEthgreéa [Bill lI?Il-SL ide is nota | cludddrste of homicide b
Theessential holding dRoe v. Wade allowing abortion is upheldyut various state . >€CONd—degreeckiess homicide IS not a Iesser inciu € of homiciae by
restrictions on abortion are permissible. Planned Parenth@abey505 U.S. 833, intoxicateduse of a motor vehicle. Statelechney217 Ws. 2d 392, 576 N.vid

912 (1998), 96-2830.
120L. Ed. 2d 674 (1992). Thecommon law “year-and-a-day rule” that no homicide is committed unless the

Wisconsin'sabortion statute, 940.04, Stats. 1969, is unconstitutional as applied,j&im dies within a iy e il ; ;

’ < year and a day after the injury is inflicteabisogated, with pro
theabortion of an embryo that has not quickened. BabbNcZann, 310 FSUpp.  spectiveapplication only State vPicotte, 2003 WI 42, 261 i&/ 2d 249, 661 N.VZd
293(1970). N _ o 381,01-3063.

WhenU.S. supreme court decisions clearly madgdhsins antiabortion statute | nortanceof clarity in law of homicide: ThéMisconsin revision. Dickeyschultz
unenforceablethe issue in a physicianaction for injunctive relief against enforce ¢ Fyllin. 1989 WLR 1323 (1989).
mentbecame mooted, and it no longer presented a case or controversy over which
the court could have jurisdiction. Larkin McCann, 368 FSupp. 1352 (1974).

State regulation of abortion. 1970 WLR 933. 940.07 Homicide resulting from negligent control of
vicious animal. Whoever knowing the vicious propensities of
940.05 Second-degree intentional homicide.  anyanimal intentionally allows it to go at &g or keeps it without

(1) Whoevercauses the death of another human being with inteliglinary care, if such animal, while sat lage or not confined,
to kil that person or another is guilty of a Class B felony if: ~ kills any human being who has taken allphecautions which the

(a) In prosecutions under s. 940.01, the state fails to pro Fcunéstfa?cesnay permit toavoid such animal, is guilty of a
beyond a reasonable doubt that the mitigaticigcumstances j:"s:;ry_ ‘i‘;’;{ 175 2001 4. 109
specifiedin s. 940.01 (2) did not exist as required by s. 940.01 (3)Thecoﬁ1mon law “yea'r—and—a.—day.rule” that no homicide is committed unless the
or victim dies within a year and a day after the injury is inflicteabisogated, with pro

(b) The state concedes that it is unable to prove beyond a ’Cg‘l’%%'%'gat'on only State vPicotte, 2003 W1 42, 2611/ 2d 249, 661 N.vid

sonabledoubtthat the mitigating circumstances specified in s.

94001(2) did not exist. By Chgmg under this SeCtiOn, the Stateg4008 Homicide by negligent handling of dangerous
soconcedes. weapon, explosives or fire. (1) Except as provided in sub.

(2) In prosecutions under sub. (1), it isf&tiént to allege and (3), whoever causes the death of another human being by the neg
provethat the defendant caused the death of another human bégent operation or handling of a dangerous weapon, explosives or
with intent to kill that person or another fire is guilty of a Class G felony
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(2) Whoevercauses the death of an unborn chijdhe negh (Im) (a) A person may be ctged with and a prosecutor may
gentoperation or handling of a dangerous weapon, explosivesppoceeduponan information based upon a violation of any eom
fire is guilty of a Class G felony binationof sub. (1) (a), (ampr (b); any combination of sub. (1)

(3) Subsectior(1) does not apply to a health care provider acta), (am), or (bm):any combination of sub. (1) (c), (cm), or (d);
ing within the scope of his or her practice or employment. ~ anycombination of sub. (1) (c), (cm)r (e); any combination of
History: 1977 c. 1731985 a. 293; 1987 a. 399; 1997 a. 295; 2001 a. 109; 208Ub. (19) (&), (am), or (b) or; any combination safb. (1g) (c),
20 , L ) , (cm), or (d) for acts arising out of the same inciderdagurrence.

Judicial Council Note, 1988:The definition of the dénse is broadened to include . . . . .

highly negligent handling of fire, explosives and dangerous weapons in addition to (b) If a person Is chged in an _|nf0rmat|0n W'_th any of the

firearm, aigun, knife or bow and arronSee s. 939.22 (10). [Bill 191-S] combinationsof crimes referred to in p&fa), the crimes shall be
Thecommon law “year-and-a-day rule” that no homicide is committed unless 'flﬁned under s. 971.12. Ifthe person is found chbItynore than

victim dies within a year and a day after the injury is inflicteabiogated, with pro . e .
spectiveapplication only State vPicotte, 2003 W1 42, 261 1/ 2d 249, 661 N.vgd ~ oneof the crimes sahaged for acts arising out of the same 4inci

a

381,01-3063. dentor occurrence, there shall be a single convictioptwposes
of sentencing and for purposes of counting convictions usder
940.09 Homicide by intoxicated use of vehicle or.fire - 23.33(13) (b) 2. and 3., undet 30.80 (6) (a) 2. and 3., under s.
arm. (1) Any person who does any of the following may b&43.307(1) or under s. 35011(3) (a) 2. and 3. Subsection (1) (a),
penalizedas provided in sub. (1c): (am), (b), (bm), (c), (cm), (d), and (e) each require proof of a fact
(a) Causes the death of another by the operation or handlfagconviction which the others do not require, and sub. (1g) (a),
of a vehicle while under the influence of an intoxicant. (am), (b), (c),(cm), and (d) each require proof of a fact for convic

(am) Causes the death of another by the operation or handliig) which the others do not require.
of a vehicle while the person has a detectabi®unt of a (2) (a) In any action under this section, the defendant has a
restrictedcontrolled substance in his or her blood. defensef he or she provelsy a preponderance of the evidence that

(b) Causes the death of another by the operation or handithgdeath would have occurred even if he or she had been exercis
of avehicle while the person has a prohibited alcohol concentiag due care and he or she had not been under the influence of an
tion, as defined in s. 340.01 (46m). intoxicant,did not have a detectable amount of a restricted con

(bm) Causes the death of another by the operatiorcofra trolled substance in hier her blood, or did not have an alcohol
mercialmotor vehicle while the person has an alcafooicentra  concentratiordescribed under sub. (1) (b), (bm), (d) or (e) or (19)
tion of 0.04 or more but less than 0.08. b) or (d).

(c) Causes the deatifian unborn child by the operation or han  (b) In-any action under sub. (1) (am) or (cm) or (1g) (am) or
dling of a vehicle while under the influence of an intoxicant. (cm)that is basedn the defendant allegedly having a detectable

(cm) Causes the death of an unborn child by the Opera[ionamountof methamphetamine or gamma-hydroxybutyric acid or

handlingof a vehicle while the person has a detectable amoun ta—9—tetrahydrocannabirin| his or her blood, the defendant .
arestricted controlled substance in his or her blood. asa defense if he or she proves by a preponderance of the evi

- dencethat at the time of thimcident or occurrence he or she had
dIirSd)m? ngséisiér;evgﬁﬁéhtr?;anelr?d%? ; h"%ﬁ%,fg%%ﬁggfmg; avalid prescription for methamphetamine or one of its metabolic
? y dofined | 240 o1 46p precursorsor gamma-hydroxybutyric acid or delta-9-tetrahy
centration, as defined in s. .01 ( m)._ ~ drocannabinol.
©) Ca_ulses tthe d?]_atlh of ﬁ? ut?]born Ch"r? by the |°pﬁra|t'°n of 3(3) An officer who makes an arrest for a violation of this-sec
commerciamotor venhicie while th@erson nas an alconol Con yjqn shall make a report as required under s. 23.33 (4t), 30.686,

centrationof 0.04 or more put Ie;s than 0.08. . 346.6350r 350.106.
(1c) (a) Except as provided in pgb), aperson who violates  History: 1977 c. 173; 1981 c. 20, 184, 314, 391; 1983 a. 459; 1985 a. 331; 1987
sub.(1) is guilty of a Class D felony a. 399; 1989 a. 105, 275, 359; 1991 a. 32, 277; 1993 a. 317; 1995 43@2997

. . . . 237, 295, 338; 1999 a. 32, 109; 2001 a. 16, 109; 2003 a. 30, 97; 2009 a. 100.
. (b) A person who violates sub. (1) IS 9“_"t>{ of a Class C felo'ﬁayNOTE: For legislative intent see chapter 20, laws of 1981, section 2051 (13).
if the person has one or more prior convictions, suspensions, @fgpanlecauseor arrest on a chge of homicide by intoxicated use of a motor
revocationsas counted under s. 343.307 (2). vehicle justified taking a blood sample without a search warrant or arrest. .State v

(1d) A personwho violates sub. (1) is subject to the require>ente:92 Ws. 2d 860, 286 N.\2d 153 (Ct. App. 1979).

X ) AR . Eachdeath caused by an intoxicated opetatoegligence is chgeable as a sepa
ments and procedures for installation of an ignition interlockgeoffense. State.Rabe, 96 W, 2d 48, 291 N.\V@d 809 (1980).
deviceunder s. 343.301. Becausalriving while intoxicated is inherently dangerous, the state need not prove

; R ; causal connection between the dig/artoxicationand the victins death. Sub. (2)
(19) Any person who does any of the fOHOWIng 1S gu”ty of %oesnot violate the right against self-incrimination. Stat€aibaiosai, 122 W. 2d

ClassD felony: 587,363 N.W2d 574 (1985). Afrmed. State vFonte, 2005 WI 77, 281/ 2d 654,
(a) Causes the death of another by the operation or handIf§§N-W.2d 594, 03-2097.

4 [ [ ; B ; edefinition of vehicle in s. 939.22 (44) applies to this section and includes a trac
of a firearm or agun while under the influence of an intoxicant, g vSohn, 193 Wé. 2d 346, 535 N.VEd 1 (Ct. App. 1995).

(am) Causes the death of another by the operation or handlingub.(2) does not violate the constitutional guarantee of equal protection.v.State
of a firearm or agun while the person haglatectable amount of Lohmeier,196 Ws. 2d 432, 538 N.ViZd 821 (Ct. App. 1995), 94-2187.

i i i Thedefense under sub. (2) does not require an intervening cause; asvictim’
arestricted controlled substance in his or her blood. ductcan be the basis of tidefense. The s. 939.14 rule that contributory negligence

(b) Causes the death of another by the operation or handligight a defense to a crime does not prevent considering the sictégligence in
of a firearm or a'gun while the person has alcohol concentra relation to causation. Statelohmeier 205 Ws. 2d 183, 556 N.VZd 90 (1996),
94-2187.

tion of 0.08 or more. Second-degreeckless homicide is not a lesser includddrafe of homicide by

(c) Causes the deatifian unborn child by the operation or hanintoxicateduse of a motor vehicle. Statelechner217 Ws. 2d 392, 576 N.vizd

: - : : : : . 912 (1998), 96-2830.

dling of a firearm or agunwhile under the influence of an intexi “~g = 7=k = “year-and-a-darule’ tha no homicice s ommitted tnless he
cant. victim des within a year and a dy dfter the jury is inflicted is pospectivey arogated.

(cm) Causes the death of an unborn child by the operationSte. P‘tc‘;“? 2008 1 42, 25 WS 2d 249, 662“‘_3@ o, 030 s

; ! : ; is statute does not violate due process. CaibaioBairington, = Supp.

handling of a firearm or aun while the person has a detectablg,; (WD. Wi, 1986).

amountof a restricted controlled substance in his or her blood. gmicide By Intoxicated Use Statute. SinesisWaw April, 1995.

(d) Causes the death of an unborn child by the operatiaaror
dling of a firearm or agun while the person has an alcoboi+  940.10 Homicide by negligent operation of vehicle.
centrationof 0.08 or more. (1) Whoevercauses the death of another human being by the neg
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ligentoperation or handling of a vehicle is guittia Class G fel (6) Any physician who intentionally performs abortion
ony. undersub. (3) shall use that method of abortion which, of those he

(2) Whoever causes the death of an unborn djy]the neg].i or she knows to be aVailablB, in his or her medical judgment

gentoperation ohandling of a vehicle is guilty of a Class G-fel mostlikely to preserve the life and health of the fetus or unborn
ony. child. Nothing in this subsection requires a physician performing

History: 1987 a. 399; 1997 a. 295; 2001 a. 109. an abortion to employ a method of abortion which, in his or her
Judicial Council Note, 1988Homicide by negligent operation of vehiclaisale ~ medicaljudgment based on the particular facts of the bagare
gousto prior s. 940.08. The mental element is criminal negligence as defined ithfm or her would increase the risk to the woman. Any physician

939.25 [Bill 191-8] e X ~ st .
A motorist was properly convicted under this section for running a red light at gbc}latmg this subsection is gu”ty ofaClass | felony

m.p.h.,even though the speed limit was 55 m.p.h. StaBouper 117 Wis. 2d 30, (7) Subsectiong2) to (6) and s. 939.05, 939.30 or 939.31 do
34#\‘-‘9’-5"_394 (fCt- App- |1983|); od 10 homicide by nedicent aneNCLAPPIY t0 @ woman who obtains an abortion that is in violation
edefinition of criminal negligence as applied to homicide by negligent oper; ; : : : : : :
tion of a vehicle isot unconstitutionally vague. StateBarman, 183 \i¢. 2d 180, Bf this sec_tlon or otherwise violates this section with respect to her
515N.W.2d 493 (Ct. App. 1994). unbornchild or fetus.
A corporatiormay be subject to criminal liability under this section. Stal@wt History: 1985 a. 56; 2001 a. 109.

son,Inc. 196 Ws. 2d 86,537 N.W2d 420 (Ct. App. 1995), 93-1898. See also State Theessential holding dRoe v. Wade allowing abortion is upheldyut various state
v. Steenbeg Homes, Inc. 223 W. 2d 51, 589 N.W2d 668 (Ct. App. 1998), restrictions on abortion are permissible. Planned Parenth@abgy505 U.S. 833,
98-0104. 120L. Ed. 2d 674 (1992).

It is not a requirement for finding criminal negligence that the actor be specifically

warnedthat his or her conduct may resulhiarm. State.\dohannes, 229 ¥/ 2d 215, A : : FPR
598N.W.2d 299 (Ct. App. 1999). 98-2239. 940.16 Partial-birth abortion. (1) In this section:

Thecommon law “year-and-a-day rule” that no homicide is committed unless the (a) “Child” means a human being from the time of fertilization

victim dies within a year and a day after the injury is inflicteabiogated, with pro il it i i
spectiveapplication only State vPicotte, 2003 WI 42, 261 ¥/ 2d 249, 661 N.vZd until it is completely delivered from a pregnant woman.

381,01-3063. (b) “Partial-birth abortion” means an abortion in whiches
sonpartially vaginally delivers a living child, causes the death of

940.11 Mutilating or hiding a corpse. (1) Whoever muti  the partially delivered child with the intent to kill the child, and

lates,disfigures or dismembers a corpagth intent to conceal a thencompletes the delivery of the child.

crime or avoid apprehension, prosecution or conviction for a (2) Exceptas provided in sub. (3), whoever intentionally-per

crime, is guilty of a Class F felony forms a partial-birth abortion is guilty of a Class A felony

(2) Whoeverhides or buries a corpse, with intent to conceal a (3) Subsectior(2) does not apply if the partial-birth abortion
crime or avoid apprehension, prosecution or conviction for ig necessary to save the life of a woman whose life is endangered
crime, is guilty of a Class G felony by a physical disordephysicalillness or physical injuryinclud

(3) A person may not be subject to prosecution under both tiflg a life-endangering physical disorpphysicaliliness or physi

section and s. 946.47 for his or her acts regardingaimecorpse. calinjury caused by or arising from the pregnancy itself, and if no
History: 1991 a. 205; 2001 a. 109. othermedical procedure would digle for that purpose.

Evidencethat the defendant dragged a corpse behind a locked gate into a restrictedlistory: 1997 a. 219.
secludedwildlife area, then rolled the corpse into water at the bottoanditch was A Nebraska statute that provided that no partial birth abortion can be performed
sufficientfor a jury to conclude that the defendant hid a corpse in violation @fthis unlessit is necessary to save the life of the mother whostsléadangered by a physi
tion. State vBadker 2001 WI App 27, 240 W. 2d 460, 623 N.VEZd 142, 99-2943. caldisordey physical illness, or physical injury is unconstitutional. StemkeCar
hart,530 U.S. 949, 147 L. Ed. 2d 743 (2000).

940.12 Assisting suicide. Whoever withintent that another Flgi,"éggc?%%%’_f this section is enjoined undeearhart. Hope clinic v Ryan, 249

takehis or her own life assists such person to commit suicide is
guilty of a Class H felony
History: 1977 c. 173; 2001 a. 109. SUBCHAPTERII

940.13 Abortion exception. No fine or imprisonment may BODILY SECURITY

be imposed or enforced against and no prosecution bey

broughtagainst avoman who obtains an abortion or otherwis

violatesany provision of any abortion statute with respect to h 1) Whoever causes bodily harm to another by an act done

unbornchild or fetus, and s. 939.05, 939.30 or 939.31 does r\‘/ﬁ% irgte)nt to cause bodily harm){o that persoranothgr without

applyto a woman who obtains an abortion or otherwise V|olat9§e consent of the person so harmed is guiftg Class A misde

any provision of any abortion statutgth respect to her unborn

child or fetus.
History: 1985 a. 56.

40.19 Battery; substantial battery; aggravated bat -

(2) Whoevercausesubstantial bodily harm to another by an
actdone with intent to cause bodily harm to that person or another

940.15 Abortion. (1) In this section, “viability” means that IS 9uilty of a Class | felony _
stageof fetal development when, in the medical judgmerthef ~ (4) Whoevercauses great bodily harm to another by an act
attendingphysician based on the particular facts of the case beféewith intent to cause bodily harm to that person or another is
him or her there is a reasonable likelihood of sustained survivailty of a Class H felony
of the fetus outside the womb, with or without artificial support. (5) Whoevercauses great bodily harm to another by an act
(2) Whoeverintentionally performs an abortiadter the fetus donewith intent to cause great bodily harm to that person or
or unbornchild reaches viabilityas determined by reasonablénotheris guilty of a Class E felony
medicaljudgment otthe womars attending physician, is guilty of ~ (6) Whoeverintentionally causes bodily harto another by
aClass | felony conductthat creates a substantial risk of great bodily harm is guilty
(3) Subsectior(2) does not apply if the abortion is necessargf a Class H felonyA rebuttable presumption of conduct creating
to preserve the life or health of the woman, as determineeay & Substantial risk of great bodily harm arises:
sonablemedical judgment of the womanattending physician. (&) If the person harmed is 62 years of age or older; or
(4) Any abortion performed under sub. (3) after viability of (b) If the person harmed has a physical disapilityether con
the fetus or unborn child, as determined by reasonable medg@giitalor acquired byaccident, injury or disease, that is diseern
judgmentof the womars attending physician, shall be performedble by an ordinary person viewing the physically disabled person,

in a hospital on an inpatient basis. or that is actually known by the actor
5) Wh intenti I £ borti d who i History: 1977 c. 173; 1979 c11, 113; 1987 a. 399; 1993 a. 441, 483; 2001 a. 109.
( ) oeverinientionally performs an abortion and WNo IS jngerthe “elements only” test, fehses under subsections that require proof of

nota physician is guilty of a Class | felany nonconsenare not lesser includedfehses of denses under subsections for which

2009-10 Wis. Stats. database updated and current through 201 1 Wis. Act 27 and June 20, 201 1 Statutory changes ef fective on
or priorto 7-15-1 1 are printed as if currently in ef fect. Statutory changes ef fective after 7-15-1 1 are designated by NOTES.
See Are The Statutes on this W ebsite Of ficial?



Electronicreproduction of 2009-10 M/ Stats. database, current throughl1204s. Act 27 and June 20, 2D1

940.19 CRIMES — LIFE AND BODILY SECURITY Updated 09-10Wis. Stats. Database 6
proof of nonconsent is not required. Stat®ichards, 123 . 2d 1, 365 N.\i2d 2. “Probation, extended supervision and parole agent” means
7(1985). any person authorized by the department of correctiongéccise

“Physicaldisability” is discussed. State @rowley 143 Ws. 2d 324, 422 N.Zd . .
gaz(L0gg). o onesed, S TIoNEY controlover a probationgparolee or person on extendrgbervi

First-degreeeckless injurys. 940.23 (1), is not a lesser includdemse of aggra sion.
vatedbattery State vEastman, 185 W. 2d 405, 518 N.Vid 257 (Ct. App. 1994). () Whoever intentionally causes bodily hatora probation
Theact of throwing urine that strikesiother and causes pain constitutes a batteré .. | f !
Statev. Higgs, 230 Vis. 2d 1, 601 N.\i2d 653 (Ct. App. 1999), 98-181 ¢ xtgndedsupgrwsmn and parole agent or an aftercare agent, act
~ Section941.20 (1), 1st-degree recklessly endangering safetyot a lesser ing in an oficial capacity and the person knows or has reason to
includedoffense of sub. (5), aggravated batteByate vDibble, 2002 WI App 219, know that the victim is a probation, extended supervis’md

257 Wis. 2d. 274, 650 N.vzd 908, 02-0538. paroleagent or an aftercare agent, by an act done without the con
940.195 Battery to an unborn child; substantial bat sentof the person so injured, is guilty of a Class H felony

tery to an unborn child; aggravated battery to an unborn (3) BATTERY TO JURORS. Whoever intentionally causesdily _
child. (1) Whoever causes bodilarm to an unborn child by anarm to a person who he or she knows or has reason to know is or
actdone with intent to cause bodily harm to thaborn child, to Wasa grand or petit juromnd by reason of angerdict or indict

the woman who is pregnant with that unborn clafdanother is Mentassented to by tigerson, without the consent of the person
guilty of a Class A misdemeanor injured, is guilty of a Class H felony

(2) Whoevercauses substantial bodily harm to an unborn (4) SEALT.lER:] TO PUBLIC bcl’.FF';ﬁERS'. Whgever .inftlentionalrl]y
child by an act done with inteta cause bodily harm to that unborrcausesbodily harmto a public diicer in order to influence the

child, to the woman who is pregnant with that unborn child &CFiQnOf such_olﬁce_r or as a result of any action taken_ v_vithin an
anotﬁen’s quilty of a Class | felony official capacity without the consent of the person injured, is

. . uilty of a Class | felon
(4) Whoever causes great bodily harm to an unlobitd by 9 5y B y g
anact done withintent to cause bodily harm to that unborn child, (5) BATTERY TO TECHNICAL COLLEGEDISTRICT OR SCHOOLDIS

to the woman who is pregnant with that unborn child or anothg?'CT OFFICERSAND EMPLOYEES. (a) In this subsection:

is guilty of a Class H felony 1. “School district” has the meaning given in 8501 (3).
(5) Whoever causes great bodily harm to an unisbiltl by 2. "Technical college district” means a district established
anact done with intent to cause great bodily harm touhaorn  Underch. 38.
child, to the woman who is pregnant with that unborn child or (b) Whoever intentionally causes bodily harm to a technical
anotheris guilty of a Class E felony collegedistrictor school district dicer or employee acting in that
(6) Whoeverintentionally causes bodily harto an unborn capacity,and the person knows bas reason to know that the-vic

child by conduct that creates a substantial risk of great boatity M iS @ technical college district or school districfias or
is guilty of a Class H felony employee without the consent of the person so injured, is guilty

History: 1997 a. 295; 2001 a. 109. of a Class | felony
(6) BATTERY TO PUBLIC TRANSIT VEHICLE OPERATORDRIVER OR
940.20 Battery: special circumstances. (1) BATTERYBY PASSENGER.(a) In this subsection, “public transit vehicle” means
PRISONERS. Any prisoner confined to a state prison or other stat@ny vehicle used for providingansportation service to the gen
county or municipal detention facility who intentionally cause€ral public.
bodily harmto an oficer, employee, visitor or another inmate of (b) Whoever intentionally causes bodily harm to another under
suchprison or institution, without his or her consent, is guity any of the following circumstances is guilty of a Class | felony:
a Class H felony 1. The harm occurs while the victiis an operatom driver
(1g) BATTERY BY CERTAIN COMMITTED PERSONS. Any person or a passenger of, in or on a public transit vehicle.

placedin a facility under s. 980.065 and who intentionally causes 2. The harm occurs after thefafder forces or directs the vic
bodily harm to an dicer, employee, agent, visitoor other resi  tim to leave a public transit vehicle.
dentof the facility withouthis or her consent, is guilty of a Class 3 The harm occurs as thefaider prevents, or attempts to
H felony. preventthe victim from gaining lawful access to a public transit

(1m) BATTERY BY PERSONSSUBJECTTO CERTAIN INJUNCTIONS.  vehicle.
(2) Any person who is subject to an injunction urele813.12 or 7y BrERY TO EMERGENCYMEDICAL CARE PROVIDERS. (@) In
atribal injunction filed under s. 806.247 (3) and whtentionally s subsection:
causedodily harm to the petitioner who sought the injunction by 1le

anact done without the consent of the petitioner is guilty of a Class Ambulance” has the meaning given in s. 256'.01 (.1)'
I felony. 1g. “Emegency department” means a room or areahiospi

, as defined in s. 50.33 (2), thiatprimarily used to provide
ergencycare, diagnosis or radiological treatment.

2. “Emegency department worker” means any of the follow

(b) Any person who is subject to an injunction under s. 813.1
andwho intentionally causes bodilyarm to the petitioner who
sought the injunction by an act done without the consent of the .
petitioneris guilty of a Class | felony Ing: _ _

(2) BATTERY TO LAW ENFORCEMENTOFFICERS,FIRE FIGHTERS, a. An employee of a hospital who works in amegency
AND COMMISSIONWARDENS. Whoever intentionally causes bod”ydepartment. .
harmto a law enforcement fifer or fire fighter as those terms are  D. A health care providewhether or not employed by a hos
definedin s. 102.475 (8) (b) and (c), or to a commission wardeifal, who works in an emgency department.
acting in an dfcial capacity and the person knows or has reason 2g. “Emeigency medical technician” has the meaning given
to know that the victim is a law enforcemafiicer, fire fighter  in s. 256.01 (5).
or commission warden, by an act done without the consent of the 2m. “First responder” has the meaning given in s. 256.01 (9).
personso injured, is guilty of a Class H felany 3. “Health care provider” means any person who is licensed,

(2m) BATTERY TO PROBATION, EXTENDED SUPERVISION AND  registeredpermitted orcertified by the department of health-ser
PAROLE AGENTS AND AFTERCAREAGENTS. (&) In this subsection: vices or the department of regulation and licensing to provide

1. “Aftercare agent” means any person authorized by thealthcare services in this state.
departmenbf corrections to exerciseontrol over a juvenile on  (b) Whoever intentionally causes bodily haisran emayency
aftercare. departmentworker, an emagency medical technician, a first
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responderor an ambulance driver who is acting in @fficial 940.205 Battery or threat to department of revenue
capacityand who the person knowes has reason to know is anemployee. (1) In this section, “family member” means a par
emergencydepartmentorker an emegency medical technician, ent, spouse, sibling, child, stepchild, or foster child.

afirst responder or an ambulance drjvey an act done without  (2) Whoeverintentionally causes bodily harar threatens to
the consent of the person so injured, is guilty of a Class H felomausebodily harm to the person or family member of any depart

History: 1977 c. 173; 1979 c. 3013,221; 1981 c. 18 s. 9; 1983 a. 189 s. 329 i _
(4): 1986 2. 336; 1993 . 54. 164, 491 1095 a. 27 5. 9126 (19). 1995 a. Zpe45, ENLOT revenue dicial, employee or agent under all of the-fol

343;1997 a. 35, 143, 283; 1999 a. 85; 2001 a. 109; 2005 a. 434; Z0E.0121 10WiNg circumstances is guilty of a Class H felony:
(6) (a); 2007 a. 27, 130. (a) Atthetime of the act or threat, the actor knows or should

Resistingor obstructing an fiter, s. 946.41, is not a lesser-includeténée of At i A
batteryto a peace 6iber. State vZdiarstek, 53 . 2d 776, 103 N.Ed 833 (1972). naveknown that the victim is a department of reventfeie,

A county deputy shefifvas not acting in an fiéial capacity under s. 940.205 employeeor agent or a member of his or her family
[now s. 940.20 (2)] when making an arrest outside of his county of employment. State(h) The oficial, employee or agent is acting in arficifl

v. Barrett, 96 is. 2d 174, 291 N.VZd 498 (1980). . . P
A prisoner is “confined to a state prison” under sub. (1) when kept under guarc?gloacnyat the time of the act or threat or the act or threat is in

a hospital for treatment. StateGummings, 153 W, 2d 603, 451 N.vEd 463 (Ct. TESpoNséo any action taken in anfwial capacity

APE-d19f89L- . ent o institat finding of not quily b (c) There is no consent by the person harmed or threatened.
efendang commitment to a mental institutiopon a finding of not guilty by : . . . .
reasorof mental disease or defect rendered him a “prisoner” under sub. (1)v. State History: 1985 a. 29; 1993 a. 446; 2001 a. 109; 2009 . 28.
Skamfer,176 Ws. 2d 304, N.\i2d (Ct. App. 1993).
Thereis no requirement under sub. (2) that thiicef/victim be acting lawfully  940.207 Battery or threat to department of commerce

whenhe or she is hit byt defendant. When arfioér was assaulted when doing seme
thing within the scope of what theffer was employed to do, the lawfulness of theOr department of workforce develOpmem employee.

officer’s presence in the house where the defendant hit him was not material fola 1N this section;family member” means a parent, spouse; sib
violation of sub. (2). State.\Haywood, 2009 WI App 178, 322i% 2d 691, 777 ling, child, stepchild, or foster child.
N.W.2d 921, 09-0030. i ) .

(2) Whoeverintentionally causes bodily haran threatens to
causebodily harm to the person or family member of any depart
mentof commerce odepartment of workforce developmentfi-of
cial, employee or agent under all of the following circumstances
is guilty of a Class H felony:

940.201 Battery or threat to witnesses. (1) In thissee
tion:
() “Family member” means a spouse, child, stepchilster

child, F{?“?”t' snk”)llng, or grandc.hlld. . . (a) Atthe time of the act or threat, the actor knows or should
(b) “Witness” has the meaning given in s. 940.41 (3). have known that the victim is a department of commerce or
(2) Whoever does angf the following is guilty of a Class H departmenbf workforce development fidial, employee or agent
felony: or a member of his or her family

(@) Intentionally causes bodily harm or threatensdose  (b) The oficial, employee or agent is acting in arficél
bodily harm to a person who he or she knows or has reasortéacityat the time of the act or threat or the act or threat is in
know is or was a witness by reason of the person having attenggshonseo any action taken in anfisfial capacity

or testified as a witness and without the consent of the PErsONc) There is no consent by the person harmed or threatened.
harmedor threatened. History: 1993 a. 86, 446; 1995 a. 27 ss. 7227 to 79285 (5), 9130 (4); 1997

(b) Intentionally causes bodily harm or threatencaose a.3;2001 a. 109; 2009 a. 28.
bodily harm to a person who he or she knows or has reason to ) ) )
know is a family member of a witness or a person sharing a cof#0.208 Battery to certain employees of counties, cit -
mon domicile with a witness byeason of the witness havingi€s, Villages, or towns. Whoever intentionally causes bodily
attendedor testifiedas a witness and without the consent of tHearm to an employee of a countyty, village, or town under all
personharmed or threatened. of the following circumstances is guilty of a Class | felony:
History: 1997 a. 143; 2001 a. 109; 2009 a. 28. (1) At the time of the act, the actor knows or should kitoat
Batteryto a prospective witness is prohibited by s. 940.206 [now s. 940.20the victim is an emp|oyee of a Count;jty‘ \/i||age’ or town.

McLeodv. State, 85 Wé. 2d 787, 271 N.\VZd 157 (Ct. App. 1978). L. . . . .
(Ct- App ) (2) Thevictim is enforcing, or conducting an inspection for

940.203 Battery or threat to judge. (1) In this section: ~ thepurpose of enforcing, a state, coyiigy, village, or town zon
(a) “Family member” means a parent, spouse, siblin chillng ordinance, building code, or other construction lale, stan
stepchild or fgster child P »SP ’ 9 gard,or plan at the timef the act or the act is in response to any
P ’ ) suchenforcement or inspection activity

(b) “Judge” means a supreme court justice, court of appeals(2p) The enforcement or inspection complies with any,law

judge, circuit court judge, municipal judge, temporary or p("‘rmaordinance;or rule, including any applicable notice requirement.
nentreserve, judge or circuit, supplemental,municipal court . o
commissioner. (3) There is no consent by the victim.

. . ) History: 2007 a. 193.
(2) Wh_oevenntentlonally causes bogjlly haran threa;ens to istory é
causebodily harm to the person or family member of @jge 94021 Mayhem. Whoeverwith intent to disable or disfigure
underall of the following circumstances is guilty of a Class H felyyqther cuts or mutilates the tongue, eye, emse, lip, limb or

ony: ) otherbodily member of another is guilty of a Class C felony
(a) Atthetime of the act or threat, the actor knows or shouldHistory: 1977 c. 173; 2001 a. 109.
haveknown that the victim is a judge or a member of his or herTheforehead qualifies as an “other bodily member” under s. 940.21 because “other
family bodily member” encompasses all bodily parts. Sta@uintana, 2008 W1 33, 308
' Wis. 2d 615, 748 N.VEZd 447, 06-0499.

(b) The judge is acting in anffal capacity at the time of the  Failureto instruct a jury that great bodily harmeis essential element of mayhem
actor threat or the aair threat is in response to any action takeffasreversible error Cole v Young, 817 F2d 412 (1987).

in an oficial capacit I .
. pactty 940.22 Sexual exploitation by therapist; duty to report.
(c) There is no consent by the person harmed or threaten(? ) DEFINITIONS. In this section:
History: 1993 a. 50, 446; 2001 a. 61, 109; 2009 a. 28. ’ : .
Only a “true threat” is punishable undéis section. A true threat is a statement  (2) “Department” means the department of regulation and
thata speaker would reasonably foresee that a listener weagdnably interpret as Iicensing
a serious expression of a purpose to inflict harm, as distinguished from hyperbole, . . L . . .
jest, innocuous talk, expressions of political views, or other similarly protected (b) “Physician” has the meaning designated in s. 448.01 (5).
speech. It is not necessary that the speaker have the ability to carry out the threat. « o ;
Juryinstructions must contain a clear definition of a true threat. StBtrkins, 2001 (C) P,SyCh,Ol()gBt means a person who practlces pSyChDIOgy
WI 46, 243 Vis. 2d 141, 626 N.VEd 762, 99-1924. asdescribed in s. 455.01 (5).
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(d) “Psychotherapy” has the meaning designated in s. 4554d1drecords may be disclosed only to appropriaté efa district
. attorneyor a law enforcement agency within this state for pur
(e) “Record” means any document relating to the investigRosesof investigation or prosecution.
tion, assessment and disposition of a report under this section. (b) 1. The department, a district attornay examining board

(f) “Reporter" means a therapist Who reports suspected Se)&fén aﬁ"ated Credentialing boal‘d W|th|n th|S state may eXChange
contactbetween his or her patient or client and another therapi§formationfrom a report or record on the same subject.

(g) “Sexual contact” has the meaning designatex 940.225 2. If the department receives 2 or more reports under sub. (3)
) (b). regardingthe same subject, the department sbathmunicate
rmationfrom the reportso the appropriate district attorneys

(6)

(h) “Subject” means the therapist named in a report or recd - ;
asbeing suspected of having sexual contact with a patient or cli may inform the applicablesporters that another report has

or who has beedetermined to have engaged in sexual conta nrecelvgd r_egardlng the same subject,
with a patient or client. 3. If a district attorney receives 2 or more reports under sub.

(3) regarding the same subject, the district attorney may inform

(i) “Therapist” means a physician, psychologistcial - .
worker, marriageand family therapist, professional counselorthe applicable reporters that another repeas been received

nurse,chemical dependency counselmember of the clgy or regardingthe same subject.

otherperson, whether or not licensedertified by the state, who 4. After freport(ra]rs reczaijvegre informatiunl_der sugd. 2.0r ﬁ
performsor purports to perform psychotherapy they may inform the applicablpatients or clients that another

. reportwas received regarding th m ject.
(2) SEXUAL CONTACT PROHIBITED. Any person who is or who eportwas received regarding the same su_bjec_:t .
ilv (€) A person to whom a report or record is disclosed under this

holdshimself or herself out to be a therapist and who intentiona bsecti t further discl it t to th d
hassexual contact with a patient or client during any ongoirgy ~Sectiormaynot further GISCIose 1t, except to the persons an
r the purposes specified in this section.

therapist—patienbr therapist—client relationship, regardless o : . ) . . .
whetherit occurs during any treatment, consultation, interview or (d) Whoever intentionally violates this subsection, or permits

examinationjs guilty of a Class F felonyConsent isiot an issue OF €ncourages the unauthorized dissemination or uséapa
in an action under this subsection. tion contained in reports and records made under this section, is

(3) REPORTSOFSEXUAL CONTACT. (@) If a therapist hagason guilty of a Class A misdemeanor o
ablecause to suspect that a patient or client he or she has seen (&) |MMUNITY FROMLIABILITY. Any person or institution par
the course of professional dutiésa victim of sexual contact by ficipating in goodtaith in the making of a report or record under
another therapist or a person who holds himself or herself outflé$ Section is immundrom any civil or criminal liability that
be a therapist in violation of sub. (2), as soon thereafter as practk&sultsby reason of the actionfor the purpose of any civil or
ble the therapist shall ask the patient or client if he or she wants @fig1inal action or proceeding, any person reporting under this
therapistto make a report under this subsection. The therapr§Ctionis presumed to be acting in godth. The immunity pro
shallexplain that the report need not identify the patiemtient V! ed under this subsection doast apply to liability resulting

asthe victim. If the patienor client wants the therapist to makdOm sexual contact by a therapist with a patient or client.

thereport, the patient arlient shall provide the therapist with algg*g;?géo.lgggla;‘fgg_1985 a.275; 1987 a. 352, 380; 1991 a. 160; 1993 a. 107;

written consent to the report and shall specify whether therhissection applies to persons engaged in professional therapist-patient-relation

patient’sor clients identity will be included in the report. ships. A teacher who conducts informal counseling is not engageataessional
. . . therapist. State v Ambrose, 196 . 2d 768, 540 N.VZd 208 (Ct. App1995),
(b) Within 30 days after a patient or client consents under pgi-3391.

(a) to a report, the therapist shall report the suspicion to: Eventhough the alleged victim feigned her role as a patient at the last counseling
. . . sessiorshe attended, attending as a police afperihe purpose of recording the ses
1. Thedepartment, if the reporter believes the subject of tR@nto obtain evidence, any acts that occurred dutfiegsession were during an

reportis licensed by the state. The department shall promptlygoingtherapist-patient relationship as those terms are used setttien. State

i i H ; i DeLain, 2005 W1 52, 280 4/ 2d 51, 695 N.\2d 484, 03-1253.
comm'unlcatethe '”fp”.“at'orto the appropriate examining board” Thetotality of the circumstances determine the existence of an oniheirapist—
or affiliated credentialing board. patientrelationship under sub. (2). defendant state of mind, a secret unilateral

otp ; ; ctionof a patient, and explicit remarks of one party to the other regarding the rela
2. The dlstrlclattorney for the county in which the SeXual'Corlltailonshipmay be factors, but are not necessarily dispositive. Other factorbenay

tactis likely, in the opinion of the reporteto have occurred, if 1)howmuch time has gone by since the last therapy sessibow2glose together

subd.1. is not applicable. thetherapy sessions had been to each other; 3) the age of the patient; 4) the particular
. . . . vulnerabilitiesexperienced by the patient as a resulnehtal health issues; and 5)

) (c) A report under thls_subs_ectlon shall contain only_ infermahe ethical obligations of the therapgsprofession. State ReLain, 2005 WI 52, 280

tion that is necessary to Idemlfy the reporter and SubJeCtmnlelst'vegssgc’)r?sgiu';‘ibvr\lza? :r?gr ?Séi]\-/%sgpattern jury instruction that never directed the

expresghe suspicion that sexual contact has ch:urrmblatlon . jury to make arndependent, beyond-a-reasonable-doubt decision as to whether the

of sub. (2). The report shall not contain information as to the ideiafendantlergy member performed or purported to perform psychotherspete

tity of the alleged victim of sexual contact unless the patient-or ¢fi Praughon, 2005 W1 App 162, 285i8/2d 633, 702 N.Vid 412, 04-1637.

entrequests under pgr) that this information be included.

(d) Whoever intentionally violates this subsection by failin
to report as required under pars. (a) tagguilty of a Class A mis

demeanor. .
e Al son without consent of that person and capsegnancy or great
(4) CONFIDENTIALITY OF REPORTSAND RECORDS. () bodily harm to that person.

reportsand records made from reports under sub. (3) and-main (b) Has sexuatontact or sexual intercourse with another per

tainedby the department, examining boardiliafed credential sonwithout consent of that persby use or threat of use of a dan

ing boards, district attorneys and other persorigjat and inst : . .
tutions shall be confidential and are exempt from disclosure U”ﬁ%gﬁﬁ?ﬁggoﬂaﬂg fgt'tfé?igfg ?t(t):,fg:héog:gg;gr%lz];avr\}ggr};)tcg)nlead

s.19.35 (1). Information regarding the identity of a victim or .
allegedvictim of sexual contact by a therapist shall not be dis (C) IS aided or abetted by one or more other persons and has
closedby a reporter or by persons who have received or hay@ualcontact or sexual intercourse with another person without
accesso a report orecord unless disclosure is consented to ffPhsenof that person by use or threat of force or violence.
writing by the victim or alleged victim. The report of information (2) SECOND DEGREE SEXUAL ASSAULT. Whoever does any of
undersub. (3) and the disclosure of a report or record under tHie following is guilty of a Class C felony:

subsectiordoes not violate any perssmesponsibility for main (a) Has sexual contact or sexual intercourse with another per
taining the confidentiality of patient health care records, aonwithout consenof that person by use or threat of force or vio
definedin s. 146.81 (4) and as required undeir4$.82. Reports lence.

940.225 Sexual assault. (1) FIRSTDEGREESEXUAL ASSAULT.
Yvhoeverdoes any of the following is guilty of a Class B felony:

(a) Has sexual contact or sexual intercourse with another per
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(b) Has sexuatontact or sexual intercourse with another peity, as defined in s. 938.02 (10p), or a juvenile detention facility
sonwithout consent of that person and causes injlimgss,dis-  as defined in s. 938.02 (10r).
easeor impairment ofa sexual or reproductivegan, or mental  (ad) “Correctional stdf member’ means an individual who
anguishrequiring psychiatric care for the victim. worksat a correctional institution, including a volunteer

(c) Has sexual contact or sexual intercourse with a person whqag) “Inpatient facility” has the meaning designated in s. 51.01
suffers from a mental illness or deficienasichrenders that per (10).

son:[emporarilyor permanently incapable of appraising _the per (ai) “Intoxicant’ means any alcohol beverage, controlled sub

son'sconduct, and the defendant knows of such condition. 416 controlled substance analog, or other drugny combina
(cm) Has sexual contact or sexual intercourse with a persg@sh thereof.

whois under the influence of an intoxicant to a degree which ren (ak) “Nonclient resident’ means an individual who resides

dersthat person incapable of giving consent if the defendant h %xpected to reside, at an entiho is not a client of the entity

actualknowledge thathe person is incapable of giving consent,\vho has, or is expected to have, reguléect contact with

andthe defendant has tipairpose to have sexual contact or sexu

; . > - ~“the clients of the entity
intercoursewith the person while the person is incapable of giving i
consent. (am) “Patient” means any person who does any ofdhew-

. . ing:
(d) Has sexual contact or sexual intercourse with a person wﬂ%
the defendant knows is unconscious.

(f) Is aided or abetted by onemore other persons and ha
sexualcontact or sexual intercourse with another person with
the consent of that person.

(9) Is an employee of a facility or program under s. 940.29f
(2) (b), (c), (h) or (k) and has sexual contact or sexual intercou %ility or program under s. 940.295 (2) (b), (c), (h) or (), from

with a person who is a patient or resiQent of the fagility or prograllh employee of a facility or program under s. 940.295 (2 (),
(h) Has .SeXU.al contact Qr sex.ual .Int(.ercqurse with an |nd|V|dl{ﬂb or (k)’ or from a person providing services under contviht
whois confined in a correctional institution if the actor is a cerreg facility or program under s. 940.295 (2) (b), (c), (h) or (k).

tional staf member This paragraph does not apply if the individ (ar) “Resident’ means any person who resides faclity
ual with whom theactor has sexual contact or sexual intercoursg, jers. 940.295 @) (b), (©), (h) or (K.

is subject to prosecutiofor the sexual contact or sexual inter
courseunder this section.

(i) Has sexual contact or sexual intercourse with an individual
who is on probation, parole, or extended supervision if the ac
is a probationparole, or extended supervision agent who sup
visesthe individual, either directly or through a subordinate, in h A h -
or her capacity as a probation, parole, or extended supervis endantor if the touching contalns. the elements of actual or
agentor who hasnfluenced or has attempted to influence anoth&itemptedattery under s. 940.19 (1):
probation,parole, or extended supervision agestipervision of a. Intentional touching by the defendantugron the defen
the individual. This paragraph does not apply if the individuglant'sinstruction, byanother person, by the use of any body part
with whomthe actor has sexual contact or sexual intercoursedfsobject, of the complainastintimate parts.
subjectto prosecution for the sexual contact or sexutarcourse b. Intentional touching byhe complainant, by the use of any
underthis section. body part or object, of the defendanihtimate parts oiif done

(i) Is a licensee, employee, or nonclient resident of an entigponthe defendand’ instructions, the intimate parts of another
asdefined in s. 48.685 (1) (b) or 50.065 (1) (c), and has sexual cBRISON.
tactor sexual intercourse with a client of the entity 2. Intentional penile ejaculation of ejaculate or intentional

(3) THIRD DEGREESEXUAL ASSAULT. Whoever has sexual inter €missionof urine or fecedy the defendant pupon the defen
coursewith a person without the consent of that person is guillants instruction, by another person upon any part of the body
of a Class G felonyWhoever has sexual contact in the mannéfothed or unclothed of the complainant if that ejaculation or
describedn sub. (5) (b) 2. or 3. with a person without the consefifnissionis either for the purpose of sexually degrading or sexu
of that person is guilty of a Class G felony ally humiliating the complainant dor the purpose of sexually

(3m) FOURTHDEGREESEXUAL ASSAULT. Except as provided in arousingor gratifying the defendant. . _
sub. (3), whoever has sexual contadth a person without the 3. For thepurpose of sexually degrading or humiliating the
consentf that person is guilty of a Class A misdemeanor ~ complainantor sexually arousing or gratifying theefendant,

(4) CoNSENT. “Consent”, as useid this section, means wordsintentionallycausing the complainant to ejaculate or emit urine or

or overt actions by a person who is competent to give inform{&feSON any part of the defendamibody whether clothed or
consenindicating a freely given agreementttave sexual inter unclothed. _ _ _
courseor sexual contact. Consestnot an issue in alleged viela ~ (C) “Sexual intercourse” includes the meaning assigmetbr
tionsof sub. (2) (c), (cm), (d), (g), (h), and (i). The following-pers- 939.22 (36) as well asunnilingus, fellatio or anal intercourse
sonsare presumed incapablearfnsent but the presumption mayP€etweenpersons or any other intrusion, however slight, of any
be rebutted by competent evidence, subject to the provisions ¢t of a persors bodyor of any object into the genital or anal
972.11(2): openingeither bythe defendant or upon the defendsauntstrue

(b) A person sdéring from a mental illness or defect whichtion: The emission of semen is not required. _ _
impairscapacity to appraise personal conduct. (d) “State treatment facility” has the meaning designated in s.

(c) A person who is unconscious or for any other reason%'m(w)'

physicallyunable to communicate unwillingness to an act. (6) MARRIAGE NOT A BAR TO PROSECUTION. A defendant shall
(5) DerITIONS. In this section: not be presumed to be incapable of violatimg section because

T o . . of marriage to the complainant.
(abm) “Client” means an individual who receives direct care . . . e
or treatment services from an entity (7) DeatHoOFvICTIM. This section applies whether a victim is
“c . | institution” il . | deador alive at the time of the sexual contacsexual intercourse.
(acm) “Correctional institution” means jail or correctional =~ i, 1975 ¢, 184421:1977 c. 173: 1979 c. 24, 25, 175, 221: 1981 c. 89, 308,
facility, as defined in s. 961.q12m), a juvenile correctional facil 309,310, 31; 1985 a. 134; 1987 a. 245, 332, 352; 1987 a. 403 ss. 235, 2369936;

1. Receives care or treatment from a facility or program under

s.940.295 (2) (b), (c), (h) or (k), from an employee of a faaility
rogramor from a person providing servicesder contract with
?acility or program.

2. Arrives at a facility oprogram under s. 940.295 (2) (b), (c),

or (k) for the purpose of receiving caretmatment from a

(b) “Sexual contact” means any of the following:

1. Any of the followingtypes of intentional touching, whether
ector through clothing, if that intentional touching is either for
e purposeof sexually degrading; or for the purpose of sexually

miliating the complainant or sexually arousing or gratifying the
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a.445; 1995 a. 69; 1997 a. 220; 2001 a. 109; 2003 a. 51; 2005 a. 273, 344, 388,y8mM’s words or overt actions indicating a freely given agreement to have sexual
436. intercourse. The state does not have to prove that the victim withheld consent. State
Legislative Council Note, 1981:Presently [in sub. (5) (a)] the definition of V. Grunke, 2008 WI 82, 31Ws. 2d 439, 752 N.VEd 769, 06-2744.
“sexualintercourse” in the sexual assault statute includes any intrusion of any pafPnewho has sexual contact or intercourse with a dead person cannotdeichar
of a persors body or of any object into the genital or anal opening of another pers#ith 1st— or 2nd-degree sexual asséiétause the facts cannot correspond with the
This proposal clarifies that the intrusion of the body part or object may be causeceiymentf those two chges. Howeverthepossibility that the facts of a particular
thedirect act of the dénder (defendant) or may occur agsult of an act by the vic ~ casewill not come within the elements necessary to establish every crime listed in the
tim which is done in compliance with instructions of thiender (defendant). [Bill Statutedoes not mean the statute is absurd, but réttaethe evidence necessary for
630-S] all potential crimes under this section does not exist in all cases. .Stateke, 2008

i isti v WI 82, 311 Wis. 2d 439, 752 N.\2d 769, 06-2744.
N ngr%tg (ris;%)ls not consamdersub. (4). State.\Clark, 87 is. 2d 804, 275 Sub.(7) does not limit sub. (3) to only thosiecumstances in which the perpetrator
.Inj.ury by conduc't regardless of life is not a lesser—included crime of first—degrggS and has sexual intercourse wiitie victim in a series of events. Statéuinke,
08WI 82, 311 Wis. 2d 439, 752 N.VEd 769, 06-2744.
seéualassault. H?genkolr d State, 94 V. 2d”2§g’ 2'87kN.\(/j.\2fd 834h(Ct' r’:\ pp- ngZ)f Convictionon 2 countf rape, for acts occurring 25 minutes apart in the same
; eﬁargte?ct%q s:ahxuatlr:tpircourse, Sf“; ntin ; n rom(t’be ot erssa:nt ™ Jocation,did not violate double jeopardyHarrell v Israel, 478 FSupp. 752 (1979).
erently definec In the statutes, constitute separateg € denses. ate. A conviction for attempted 1st-degree sexual assault based on circumstantial

Eisch,96 Wis. 2d 25, 291 N.v2d 800 (1980). "

Thetrial court did noerr in denying the accussdhotions to compel psychiatric dencedid not deny due process. Upshaawell, 478 FSupp. 1264 (1979).
examinatiorof the victim and fodiscovery of the victing past addresses. State v .
Lederer 99 Ws. 2d 430, 299 N.VEd 457 (Ct. App. 1980). 940.23 Reckless injury. (1) FIRST-DEGREE RECKLESS

The verdict was unanimous @rape case even though the jury was not requiredNJURY. (a) Whoever recklesslgauses great bodily harm to
t20d S&ezcﬂ% ?ghﬁt%rdt%% gei%aslsassault was vaginal or oral. Statenagro, 13Ws.  gnotherhuman being under circumstances which show utter dis

0er 999 NI (1983). ) ) regardfor human life is guilty of a Class D felony

A jury instruction that touchinthe “vaginal area” constituted sexual contact was .
correct. State vMorse, 126 Wé. 2d 1, 374 N.\i2d 388 (Ct. App. 1985). (b) Whoever recklessly causes great bodily harm tardnorn

“Unconscious”as used in sub. (2))) is a loss of awareness that may be caused Ighild under circumstances that show utter disregard for the life of

sleep. State vCurtis, 144 W5. 2d 691, 424 N.VEd 719 (Ct. App. 1988). that unborn child. the woman who is pregnwith that unborn
The probability of exclusion and paternity are generally admissible in a seXLéL !

assaulaction in which the assault allegedly resulted in the lifth child, but the ild or another is guilty of a Class D felony

probability of paternity is not generally admissible. HLA and red blood cell test (2) SECOND-DEGREERECKLESSINJURY. (@) Whoever recklessly
resultsshowing the paternity indeand probability of exclusion were admissible sta

tistics. State vHartman, 145 . 2d 1, 426 N.\i2d 320 (1988). causegyreat bodily harm to another human being is guilty of a
Attemptedfourth—degree sexual assault is not derafe under \gconsin law ClassF felony
SteTur:av. c\/orox?hc, gffms. 2d 63_o|, 462 N.ng 897b(f(32tj '("\I;Pd- 1990)-t o that (b) Whoever recklessly causes great bodily harm terdgaorn
e“use or threaof force or violence” under sub. a) does not require tha i ;
force be directed toward compelling the victsrsubmission, but includes forciblelﬁ&zh”_d IS _gu”ty of a C;Iass F felpny
contactor the force used as the means of making contact. SBotmas, 165 \é. History: 1987 a. 399; 1997 a. 295; 2001 a. 109. . o
2d 27, 477 N.Vi2d 265 (1991). Judicial Council Note, 1988:Sub. (1) is analogous to the priofesfse of injury

SRits by conduct regardless of life.
24';\ igg r,]\‘q%}\llzbg gs%a(ngffss_v{%%%?h under sub. (1) (b). s, 168 Wé. 2d Sub.(2) is new It creates the crime of injury by criminal recklessness. See s.

> ) ) 939.24.[Bill 191-8]
Convictionsunder both subs. (1) (d) and (2 not violate double jeopard : L . )
Statev. Sauceda, 168 M/ 2d 486(, A%B(S)N.Wd(l) ((:1ﬂ9¢192). Jeopardy First-degreeeckless injurys. 940.23 (1), is not a lesser includefémse of aggra

) S . . vatedbattery State vEastman, 185 W. 2d 405, 518 N.\VZd 257 (Ct. App. 1994).

A defendans lack of intent to maka victim believe that he was armed was irele g (1)'(a) cannot be applieabainst a mother for actions taken against a fetus
vantin finding a violation of sub. (1) (b); if the victimbelief that the defendant was e pregnant as the applicable definition of human being under s. 939.22 (16) is
armed was reasonable, that is enougtate vHubanks, 173 W. 2d 1, 496 N2d  imited to one who is born aliveSub. (1) (b) does not apply because s. 939.75 (2)
96 (Ct. App. 1_992)- o . . (b) excludes actions by a pregnant woman fisnapplication. State ¥Deborah J.Z.

Sub.(2) (d) is not unconstitutionally vague. Expert evidence regardinglsised 228 Wis. 2d 468, 596 N.ViZd 490 (Ct. App. 1999), 96-2797.
solelyon a hypothetical situation simildiutnot identical, to the facts of the case was  Utter disregard for human life is not a subpart ofittient element and need not

inadmissible. State vPittman, 174 . 2d 255, 496 N.VZd 74 (1993). be proven subjectivelylt can be proven by evidence relating to the defersistate
Convictionsunder both sul{2) (a) and (e) did not violate double jeopar®ate  of mind or by evidence of heightened risk or obvipatentially lethal dangetHow-
v. Selmon, 175 . 2d 155, 877 N.VZd 498 (Ct. App. 1993). ever proven, utter disregard is measured objectively on the bagisibé reasonable

“Greatbodily harm” is a distinct elemenhder sub. (1) (a) and need not be causeBersonwould have known. StateJdensen, 2000 WI 84, 23638V2d 521, 613 N.vEd
by the sexual act. State Schambow176 Ws. 2d 286, N.\\2d (Ct. App. 1993). 170,98&3175- g ) harhiah d  nedli " T
Ittt ke S0 5) 2kt an et lmnt dogs e St cqurs s s of vl o s 1
this provision constitutionally invalid. State Meumann, 179 W. 2d 687, 508 devoi gard, ir y disrega fety
N.W.2d 54 (Ct. App. 1993). evoidof regard for the life of anotheA person acting with utter disregard must-pos
. - . . . sessa state of mind that has no regard for the moral or social duties of a human being.
A previous use of force, and the victgwesulting fearwas an appropriate basis Statev. Miller, 2009 WI App 11, 320 Ws. 2d 724, 772 N.VZd 188, 07-1052.
for finding that a threat of force existed under sub. (2) (a). St&geese, 191/is. In evaluating whether theressficient proof of utter disregard for human life, fac
2d 205, _528 N.Vi2d 63 (Ct. APP- 1995). . . . . torsto be considered include the type of act, its nature, whyehgetrator acted as
Violation of any of the provisions of this section does not immunize the defendayy/shedid, the extent of the victiminjuries, and the degree of fottbat was required
from violating the same or another provision in the course of sexual miscondiect. To cause those injuries. Also considered are the type of victim and the siatiey’
actsof vaginal intercourse are $igfently different in fact to justify separate ces  vulnerability, fragility, and relationship to the perpetratas well as whether the total
undersub. (1) (d). State Kruzycki, 192 Ws. 2d 509, 531 N.Vizd 429 (Ct. App. ity of the circumstances showed any regard for the vistife! Statev. Miller, 2009

1995). , o _ WI App 111, 320 Ws. 2d 724, 772 N.VZd 188, 07-1052.
Sub.(2) (c) is not unconstitutionally vague. StatéSmith, 215 . 2d 84, 572 pointinga loaded gun at another is not conduct evincing utter disréfgaid
N.W.2d 496 (Ct. App. 1997), 96-2961. otherwisedefensible, even if it is not privileged. When conduct was to protect the

Fora guilty plea to a sexual assault ¢eato be knowingly made, a defendant needlefendantand his friends, although not found to be self defense, the conthazins
not be informed of the potentiaf being required to register as a convicted sesistentwith conduct evincing utter disregard. Stat®iller, 2009 WI App 11, 320
offenderunder s. 301.46r that failure to register could result in imprisonment, as th@/is. 2d 724, 772 N.V2d 188, 07-1052.
commitments a collateral, not direct, consequence of the plea. Statdlig, 2000
W1 6, 232 Ws. 2d 561, 605 N.Vid 199, 98-2196. 940.235 Strangulation and suffocation. (1) Whoever

Sub.(2) (g) was not applicable to an employee of a fedekdidépital as it is not - . . . . .
afacility under s, 940.295 (2). The definitiohinpatient care facility in s, 940.295 intentionallyimpedes the normal breathing or circulatiorblobod

incorporates. 51.35 (1), which requires that all of the specifically enumerated facildy applying pressure on the throat or neck oblmgking the nose
tiesbe places licensed or approved by DHFS. Afhdspital is subject to federal regu i i

lation but is not licensed or regulated by the state. St&tewers, 2004 WI App 156, or mouth of anOther person Is gu_llty_Of a Class H felony .
276Wis. 2d 107, 687 N.\Zd 50, 03-1514. (2) Whoeverviolates sub. (1) iguilty of a Class G felony if

_ Experttestimony is not required in every case to estaliiistexistence of a mental the actor has a previous conviction under this section or a previous
illnessor deficiency rendering the victim unable to appraiseor her conduct under

sub.(2) (c). State WPerkins, 2004 Wi App 213, 277isv2d 243, 689 N.ved 684, convictionfor a violent crime, as defined in s. 939.632 (1) (e) 1.
03-3296. History: 2007 a. 127.

Thestatutory scheme of the sexual assault law does not require proof of stimulation
of the clitoris or vulva for finding cunnilingus under sub. (5) (c). The notion of sim@840.24 Injury by negligent handling of dangerous

lation of thevictim offends the principles underpinning the sexual assault &ate . : f .
v. Harvey 2006 WI App 26, 280 W. 2d 222 710 NRd 482, 05-0103. weapon, explosives or fire. (1) Except as provided in sub.

Sub. (2) (h) does not extend tsleerif’s deputywho was assigned to work as a(3), whoever causes bodily harto another by the negligent

balft in the county countfiouse. Statdferrell, 2006 Wi App 166, 295 14/ 2d 619, operationor handling of a dangerous weapon, explosives or fire
This section criminalizes sexual contact or sexual intercourse with a victim alred§ygu”ty of a Class | felony
deadat the time of the sexual activity when the accused did not cause the death of thc{z) Whoevercauses bodily harm to an unborn child th?

victim. State vGrunke, 2008 WI 82, 31Wis. 2d 439, 752 N.VEd 769, 06-2744. f . :
Theplain language of sub. (3) requires the state to prove beyond a reasonable J&Gﬁ“genmpera“onor handling of a dangerous weapon, explo

thatthe defendants attempted to haesual intercourse with the victim without the Sivesor fire is guilty of a Class | felony
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(3) Subsectior(1) does not apply to a health care provider acamineor oneof its metabolic precursors, gamma-hydroxybutyric
ing within the scope of his or her practice or employment.  acid, or delta—9-tetrahydrocannabinol.

Judial Counci Note, 1988The defiton ofthe sénse is roadened o ncluce () A1 Officer ho makes an arrest for a violation of this sec
highly negligent handling of fire, explosives and dangerous weapons other tha“oar' shall make a report as required under s. 23.33 (4t), 30.686,
firearm, airgun, knife or bow and arroBee s. 939.22 (10). The culpable mental statd46.6350r 350.106.
is criminal negligence. See s. 939.25 and the NOTE thereto. [Bill 191-S] History: 1977 c. 193, 272; 1981 c. 20, 18983 a. 459; 1985 a. 331; 1987 a. 399;

Dogsmust be intended to lveeapons before their handling can result in a violationn989a. 105, 275, 359; 1991 a. 277; 1993 a. 317, 428, 478; 1995 a. 425, 436; 1997
of this section. That a dog bites does not render the daggerousveapon. Despite a.237, 295; 1999 a. 32, 109, 186; 2001 a. 16, 109; 2003 a. 30, 97a.228% 2009
evidenceof positive steps to restrain the dog, when those measures are inadegaateo.

criminal negligence may be found. Physical proximitpés necessary for adefen  NOTE: For legislative intent see chapter 20, laws of 1981, section 2051 (13).

dants activity to constitute handling. StateBodoh, 226 Wé. 2d 718, 595 N.VZd The double jeopardy clause was not violatecaishage under sub. (1) () [now
330(1999), 97-0495. sub.(1m)] of violations of subs. (1) (a) and (b). StatBehacheff 114 Ws. 2d 402,
338N.W.2d 466 (1983).

940.25 Injury by intoxicated use of a vehicle. (1) Any Thetrial court did not err in refusing to adneipert testimony indicating that the

A R . victims would not have stgred the same injury had they been wearing seat belts; the
personvvho does any dahe fO”OWIng IS gu'lty ofaClass F felony. evidence not relevant to a defense under @)b State vTurk, 154 Ws. 2d 294, 453

(a) Causes great bodily harm to another human being by thi/.2d 163 (1990).

i ; ; ; i ; Theoffense under sub. (1) (am) has 2 elements that must be proved beyond a rea
Operatlomf a vehicle while under the influence of an Ir]toxIcang‘onabledoubt: 1) the defendant operated a vehicle with a detectable amount of a

(am) Causes great bodily harm to another human being by thsrictedﬁortrolled ?jubstange énl th or her ﬁlooq;_and ng thelz defesdm?m‘ﬁtion_ ‘
; i ; e vehicle caused great bodily harm to the victim. The elements of the crime do
Operat.lonof a vehicle while the per.son. has a detectable amounﬁ@rprovide the state with any presumptions that relieves the state of its barden
arestricted controlled substance in his or her blood. establistthe two elements beyond a reasonable doubt nor did the legislaaet

H R t,without requiring a causal link between drug use and the injury as an element
(b) Causes great bodily harm to another human being by e crime, in some way exceeds its author8tate vGardner2006 WI App 92,

operationof a vehiclewhile the person has a prohibited alcoholozwis. 2d 682, 715 N.v2d 720, 05-1372.
concentrationas defined in s. 340.01 (46m). Theaffirmative defense undeub. (2) (a) does not shift to the defendant the burden

. . tg&rove that he or sheiisnocent. It requires the defendant to prove that despite the
(om) Causes great bodily harm to another human being by th&@that the state has satisfied the elements of fleass, the defendant cannot be

operationof a commercial motor vehicle while thperson has an heldlegally responsible under the statute. Stat8ardner2006 WI App 92, 292

alcoholconcentration of 0.04 or more but less than 0.08. ~ \WiS:2d 682,715 N.wd 720, 05-1372. o
Materially impaired” as used in the definition of “undke influence of an intoxi

(c) Causes great bodily harm to an unborn child by the epetant”in s. 939.22 (42) does not have a technical or peculiar meaning laithe

tion of a vehicle while under the influence of an intoxicant beyondthe time-tested explanations in standard jusgructions. Therefore, the ir
' cuit court’s response to the jury question to give all words not otherwise defined their

(cm) Causes great bodily harm to an unborn child by the -opesaiinarymeaning was not erraromported witts. 990.01, and did not constitute an
tion of a vehicle while the person hagdetectable amount of aérroneousxercise of discretion. Statetubbard, 2008 WI 92313 Ws. 2d 1, 752
X N . N.W.2d 839, 06-2753.
restrictedcontrolled substance in his or her blood.

~ (d) Causes great bodily harm toamborn child by the opera 940.285 Abuse of individuals at risk. (1) DEFINITIONS. In
tion of a vehicle while the person has a prohibited alcohol coimis section:

centrationas defined in s. 340.01 (46m). (ag) “Abuse” means any of the following:

ton of a commercial motor vehicle whils the peréars an aioq - L+ Psical abuse, as defined in s. 46.90 (1) (f).
P 2. Emotional abuse, as defined in s. 46.90 (1) (cm).

hol concentration of 0.04 or more but less than 0.08. ; )

(1d) A personwho violates sub. (1) is subject to the require 3. Sexual abus_e, as defined in s. 46'_90 (1_) (9d).
mentsand procedures for installation of an ignition interlock 4. Treatment without consent, as defined in s. 46.90 (1) (h).
deviceunder s. 343.301. 5. Unreasonable confinement or restraint, as defined in s.

(Im) (a) A person may be crged with and a prosecutor may46-90(1) (i).
proceeduponan information based upon a violation of any eom 6. Deprivation ofabasic need for food, sheltelothing, or
binationof sub. (1) (a), (am)r (b); any combination of sub. (1) personal or health care, including deprivation resulting from the
(a), (am), or (bm); any combination of sub. (1) (c), (cm), or (d); dilure to provide or arrange for a basic need Ipeeson who has
any combination of sub. (1) (c), (cm), or (e) for acts arising out @ssumedesponsibility for meeting the need voluntarily or by-con
the same incident or occurrence. tract,agreement, or court order

(b) If a person is chged in an information with any of the ~ (am) “"Adult at risk” has the meaning given in s. 55.01 (1e).
combinationof crimes referred to in paf@), the crimes shall be  (dc) “Elder adult at risk” has the meaning given in s. 46.90 (1)
joinedunder s. 971.12. If the person is found guwltynore than (br).

oneof the crimes schaged for acts arising out of the samednci  (dg) “Individual at risk” means an elder adult at riskan adult
dentor occurrence, there shall be a single convictiopfoposes 4t risk.

of sentencing and for purposes of counting convictions under (dm) “Recklessly” means conduct that creates a situation of

23.33(13) (b) 2. and 3., under s. 30.80 (6) (a) 2. or 3., under §§reasonablesk of harm and demonstrates a conscious disregard
343.30(1q) and 343.305 or under s. 330(8) (a) 2. and@. Sub {5 the safety of the vulnerable adult. 9

section (1)a), (am), (b), (bm), (c), (cm), (d), and (e) each require ST .
proof of a fact for conviction which the others do not require. _ (M) EXCEPTION. Nothing in this section may be construed to
. meanthat an individual at risks abused solely because he or she
(2) (a) The defendant has a defense ifoneshe proves by a congistentlyrelies upon treatment by spiritual means through

preponderance of thevidence that the great bodily harm wouldy averfor healing, in lieu of medical care, in accordance with his
haveoccurred even if he or she had been exercising due care éﬁger religious tradition.

he or she had not been under the influence of an intoxicant, did no 2) ABUSEPENALTIES. () Any person, other than a person in

havea detectable amount afrestricted controlled substance irl:halge of or employed in a facility under s. 940.29 or in a facility

his or her blood, or did not have an alcohmncentration :
: ’ or program under s. 940.295 (2), who does any of the following
describedunder sub. (1) (b), (bm), (d) or (e). may be penalized under pab):

(b) Inany action under this section that is based on the defend 1. Intentionally subjects an individual at risk to abuse.
antallegedly having a detectable amountéthamphetamine, . Lo .
gamma-hydroxybutyriacid,or delta-9-tetrahydrocannabinol in ~ 2- Recklessly subjects an individual at risk to abuse.
his or her blood, the defendant heslefense if he or she proves 3. Negligently subjects an individual at risk to abuse.
by a preponderance of the evidence th#hatime of the incident  (b) 1g. Any person violating pafa) 1. or2. under circum
or occurrence he or she hadvalid prescription for methamphet stanceghat cause death is guilty of a Cl&$elony Any person
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violating par (a) 3. under circumstances that cause death is guilty(km) “Negligence” means an act, omission, or course of con
of a Class D felony ductthatthe actor should realize creates a substantial and-unrea
1m. Any person violating pafa) under circumstances thatsonablerisk of death, great bodily harm, or bodily harm to another
causegreat bodily harm is guilty of a Class F felony person.
1r. Any person violating pafa) 1. under circumstances that (L) “Patient” means any person who does any of the following:
arelikely to cause great bodily harm is guilty o€tass G felony 1. Receives care or treatménim a facility or program under
Any person violating pafa) 2. or 3. under circumstances that arup.(2), from an employee of a facility or program or from a per
likely to cause great bodily harm is guilty of a Class I felony  sonproviding services under contract with a facility or program.
2. Any person violating pafa) 1.under circumstances that > Arrives at a facility oprogram under sub. (2) for the pur
causebodily harm is guilty of a Class H felanAny persorviolat  noseof receiving care or treatment from a facility or program
ing par (a) 1. under circumstances that are likely to cause booﬁﬁdersub. (2), from an employee of a facility or progrander
harmis guilty of a Class I felony _ sub.(2), or from a person providing services under contract with
4. Any person violating pa(a) 2. or 3. under circumstancesa facility or program under sub. (2).
thatcause or are likely toause bodily harm is guilty of a Class A (0) “Recklessly” means conduct that creates a situation of

misdemeanor. L . unreasonableisk of death or harm to and demonstrates a con
5. Any person violating paia) 1., 2. or 3. under circum gciousdisregard for the safety of the patient or resident.
stanceshot causing and not likely to cause bodily harm is guilty (0) “Resident’ means any person who resides in a facilit
of a Class B misdemeanor P y P Yy
History: 1985 a. 306; 1993 a. 445: 1997 a. 180; 2001 a. 109: 2005 a. 264, 4Bdersub. (2).
2007a. 45. (r) “State treatment facilityhas the meaning given in s. 51.01

. I (15).
940.29 Abuse of residents of penal facilities. Any per B e . . .
sonin chage of or employed in a penal or correctional institution (s) “Treatment facmty. ha$h§ meanl.ng givenins. 51.01 (1_9)'
or other place of confinement who abuses, neglects or ill-treats(2) APPLICABILITY. This section applies to any of the following
any person confined in or a resident of any such institution or pldy®@esof facilities or programs:
or who knowingly permits another person to do so is guilty of a (a) An adult day care center

Classl felony. (b) An adult family home.
History: 1975 c. 19: 1975 ¢. 413 s. 18; 1977 ¢. 173; 1979 c. 124; 1981 £920; X — .
a.161 ss. 12, 13m; 1987 a. 332; 1993 a. 445; 2001 a. 109. (c) A community—based residential facility

940.291 L fi t officer; failure to render aid () A foster home.
. aw enforcement officer; failure to render aid.
(1) Any peace dfcer, while acting in the course of employment (€) A group home.
or under the authority of employment, who intentionally fails to () A home health agency
renderor make arrangementsr any necessary first aid for any (g9) A hospice.

person in his or her actual custody is guilty of a Class A misde (h) An inpatient health care facility
meanor if bodily harm resulfsom the failure. This subsection (i) A program under s. 51.42 (2).

applieswhether the custody is lawful or unlawand whether the . X . . .
custodyis actual or constructive. A violation for intentionally. () The Wsconsin Educational Services Program for the Deaf

e - ; : : ; : dHard of Hearing under s1%.52 and the Wconsin Center for
failing to render first aid under th&ibsection applies only to first 219" ; ;
aid which the oficer has the knowledge and ability to render the Blind and \isually Impaired under s15.525.

(2) Any peace dicer who knowingly permits another person  (K) A state treatment facility
to violate sub. (1), while acting in the course of employment or (L) A treatment facility

underthe authority of employment, is guilty of a Classnsde (m) A residential care center for children and yooplerated
meanor. by a child welfare agency licensed under s. 4816én institution
History: 1983 a. 27. operateddy a public agency fahe care of neglected, dependent,

940.295 Abuse and neglect of patients and  residents. or delinquent children. . .
(1) DerINTIONS. In this section: (n) Any otherhealth facility or care-related facility or home,

(ad) “Abuse” has the meaning given in s. 46.90 (1) (a). whetherpublicly or privately owned. .

(ag) “Adult at risk” has the meaning given in s. 55.01 (1e). (3) ABUSEAND NEGLECT,PENALTIES. (&) Any person in chge
“Adult family home” has the meaning given in s. 50 ng or employed irany facility or program under sub. (2) who does

(am) * <7 any of the following, or who knowingly permits another person to

P Y ) . . do so, may be penalized under .p@):

(b) “BOd”y ha_rm has the meaning given ’|’n s. 46.90 (1) (?1])' 1. Intentionally abuses dntentionally neglects a patient or

(c) “Community-based residential facility” has the meaning.gigent.

givenin s. 50.01 (1g). . .
(cr) “Elder adult at risk” has the meaning given in s. 46.90 Qj)entz- Recklessly abuses or recklessly neglects a patient er resi

(br). . . . .
p » ; : : 3. Except as provided in pgam), abuses, with negligence,
(d) “Foster home” has the meaning given in s. 48.02 (6). y neglects a patient or a resident.

(14()e) Great bodily harm” has the meaning given in s. 939. (am) Paragraph (a) 3. does not apply to a health ider
X actingin the scop@f his or her practice or employment who eom

) ““Group home” has thenmeaning given. in S 48'0,2 (7). mits an act or omission of mere ifiefency, unsatisfactorgon
(9) “Home health agency” has the meaning given in s. 50.48ct, or failure in good performance as the result of inabititye

@)

1) (a). _ S pacity, inadvertencyordinary negligence, or good faith error in
(h) “Hospice” has the meaning given in s. 50.90 (1). judgmentor discretion.

(hr) “Individual at risk” means an elder adult at risk oreallt (b) 1g. Any person violating paga) 1. or2. under circum
atrisk. stanceghat cause death to an individual at risk is guilty of a Class
() “Inpatient health caracility” has the meaning given in s. C felony. Any person violatingpar (a) 3. under circumstances
50.135(1). thatcause death to an individual at risk is guilty of a Class D fel

(k) “Neglect” has the meaning given in s. 46.90 (1) ().  ony.
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1m. Any person violating pa(a) under circumstances that  a. The trdficking is for the purposes of labor or services.
causegreat bodily harm to an individuat risk is guilty of a Class b The traficking is forthe purposes of a commercial sex act.
E felony. 2. The traficking is done by any of the following:

1r. Except as provided in subd. 1m., u@yson violating par a. Causing or threatening to cause bodily harm tdradiyid-
(@) 1. under circumstances that cagseat bodily harm is guilty ,4|.

of a Class F felonyAny person violating pa¢a) 1. under circum

stanceghat are likely to cause great bodily harm is guilty of g

ClassG felony - . . .
2. Any person violating pafa) 1.under circumstances that c Restrqlnmg or threat_enlng to restrain any individual.

causebodily harm is guilty of a Class H felanyny persorviolat- d. \Aolatlng or threatenl_ng to V|0Iat_e a law i )

ing par (a) 1. under circumstances that are likely to cause bodily € Destroying, concealing, removing, confiscating, or-pos

harmis guilty of a Class | felony séssingpr threatening to destrpgonceal, remove, confiscate, or
3. Except as provided in subd. 1m., qugrson violating par possessany actual opurported passport or any other actual or

(a) 2. or 3. under circumstances that cause dredily harm is purportedofficial identification document of any individual.

b. Causing or threatening to cause financial harm to any indi
ual.

guilty of a Class H felony Any person violating pata) 2. or 3. f. Extortion. _
undercircumstances that are likely to cause great bodily harm is 9. Fraud or deception.
guilty of a Class | felony h. Debt bondage.
4. Any person violating pafa)2. or 3. under circumstances i. Controlling any individua$ access to an addictive eon
thatcause or are likely toause bodily harm is guilty of a Class Atrolled substance.
misdemeanor. j- Using any scheme or pattern to cause an individual to

5. Any person violating para) 1., 2. or 3. under circum believethat any individual would stdr bodily harm, financial
stanceshot causing and not likely to cause bodily harm is guiltyarm,restraint, or other harm.
of a Class B misdemeanor (b) Whoever benefits in any manner from a violation of (@ar
History: 1993 a. 445; 1995 a. 225; 1997 a. 180; 1999 a. 9; 2001 a. 57, 59, Ji@3guilty of a Class D felony if the person knows that the benefits

2005a. 264, 388; 2007 a. 45; 204. 2. : ;
Evidencethat residentsufered weight loss and bedsores wafigeht to support comefrom an act described in pga).

the conviction of a nursing home administrator &use of residents. StateSere (3) Any person who incurs an injury deathas a result of a
bin, 119 Wis. 2d 837, 350 N.VZd 65 (1984). i i i i i i
Section 50.135 (1), as incorporated in sub. (1) (i), requires that all of the-spec\llﬁmatlon of sub. (2) may brlng a civil action against the person

cally enumerated facilities must be places licenseapproved by DHFS. AAhos ~ WhO committedthe ViOl_a_-tion- In addition to _aCtua| damages, the
pital is subject to federal regulation but is not licenserégulated by the state and court may award punitive damages ttee injured partynot to

thusnot within the definition ofnpatient health care facilityState vPowers, 2004 H
WI App 156, 276 6. 2d 107 687 N.VEd 50, 031514, exceedreble the amount of actual damages incurred, and reason

SeekingJustice in Death’ Waiting Room: Barriers to Edctively Prosecuting ableattomeV fees.

Crimein Long—-term Care Facilities. HanrahanisW.aw Aug. 2004. History: 2007 a. 16. ) ) ) )
A Response: Issues fatting Long—term Care. Purtell. isVLaw Oct. 2004. Halting ModernSlaveryin the Midwest: The Potential of ig¢onsin Act 16 to
Improvethe State and Federal Response to Humaffigking. Ozalp. 2009 WLR
1391.

940.30 False imprisonment. Whoever intentionally cen
fines or restrains another without the persoconsent and with 940.305 Taking hostages. (1) Except as provided isub.
knowledgethat he or she has no lawful authority to do sguilty  (2), whoeverby force or threat of imminent force seizes, confines

of a Class H felony or restrains a person without the persoconsentind with the
Elsltof_yi 1977 c. 1t7_3: 20tOl ;’i 1_09-| ded ofense of the crime of Kidnanpi intentto usethe person as a hostage in order to influence a person
Geitnon, State. 59 V. 20 128, 207 NARd 837, e 01 KIANAPPING: 0 perform or not to perform some action demanded bycter
A victim need only take advantage of reasonable means of escape; a victim Age@Uilty of a Class B felony
not expose himself or herself or others to danger in attempt to esstge vC.V.C. (2) Whoevercommits a violation Specified under sub. (]_) is

153 Wis. 2d 145, 450 N.vEd 463 (Ct. App. 1989). . X .
Falseimprisonment, or confinement, is the intentional, unlawful, @mzbntested guilty of aClass C felony if, before the time of the atiaarrest,

restraintby one person of the physical libedf/another State vBurroughs, 2002 eachperson who is held as a hostage is released without bodily
Wi Ar;lp 18, 250 Vis. I2d 180, 640 N.ved 190, 01-0738. q b harm
In the contexbf false imprisonment, consent means words or overt actions by a ,.  * . .
person who is competent to give informed consent indicatinggly given agree “History: 1979 c. 18; 1993 a. 194; 2001 a. 109.
mentto be confined or restrained. Under the circumstances of the case, even if thhe constitutionality of s. 940.305 is upheld. StatBertrand, 162 \é. 2d 41,
jury did not believe that the victim saim, a reasonable jury could have determined69N.W.2d 873 (Ct. App. 1991).
beyonda reasonable doubt thstte did not consent to the restraint. Stateong,
2009WI 36, 317 Vis. 2d 92, 765 N.Ved 557, 07-2307. 940.31 Kidnapping. (1) Whoever does angf the following

_ ) . is guilty of a Class C felony:
940.302  Human trafficking. (1) In this section: (a) Byforce or threat of imminent force carries another from

_(a) “Commercial sex act” means sexual contact for which angneplace to another without his or heansent and with intent to
thing of value is given to, promised, or received, directly or-indgausehim or her to be secretly confinedimprisoned or to be car
rectly, by any person. ried out of this state or to be held to service against his or her will;

(b) “Debt bondage’means the condition of a debtor arisingr
from the debtais pledge of services as a security for delitéf  (p) By force or threat of imminent force seizes or confines
reasonablevalue of those services is ragiplied toward repaying anothemwithout his or her consent and with intent to cause him or
thedebt or if the length and nature of the services areefoted. herto be secretly confined or imprisoned obeocarried out of this

(c) “Services’means activities performed by one individual agtateor to be held to service against his or her will; or
the request, under the supervision, or for the benefénuither  (¢) By deceit induces another to go from one place to another
person. with intent to cause him or her to be secretipfined or impris

(d) “Trafficking” means recruiting, enticing, harboring, transonedor to be carried out of this state or to be held to service against
porting, providing, or obtaining, or attempting to recruit, enticehis or her will.
harbor,transport,provide, or obtain, an individual without con  (2) (a) Except as provided in pab), whoever violates sub.
sentof the individual. (1) with intent to cause another to transfer property in order to

(2) (a) Except as providenh s. 948.051, whoever knowingly obtainthe release of the victim is guilty of a Class B felony
engagesn trafficking is guilty of a Class D felony if all of the fol  (b) Whoever violates sub. (1) with intent to cause another to
lowing apply: transferproperty in order to obtain the release of the victim is

1. One of the following applies: guilty of a Class C felony if the victim is released without perma
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nentphysical injury prior to the time the first witness is sworn at (cd) “Member of a household” means a person who regularly
thetrial. residesin the household of another or who within the previdus
History: 1977 c. 173; 1993 a. 194, 486; 2001 a. 109. monthsregularly resided in the household of anather
A conviction under sub. (1) (c) does not require proof of express or impukeelp (cg) “Personally identifiable information” has the meaning

resentations State vDalton, 98 Vis. 2d 725, 298 N.VZd 398 (Ct. App. 1980). . /

“Service,” as used in this section includes acts done at the command of another@HYENIN S. 19.62 (5)
clearly embraces sexual acts performed at the command of arstdtervClement, (cr) “Record” has the meaning given in s. 19.32 (2).
153Wis. 2d 287, 450 N.Vid 789 (Ct. App. 1989). “ . . . » -

Parentaimmunity does not extend to an agent acting for the parent. S&ita-v (d) Suffer serious emotional distress” means to feel terrified,
plot, 180 Wis. 2d 383, 509 N.VZd 338 (Ct. App. 1993). intimidated,threatened, harassed, or tormented.

Forced movemertf a person from one part of a building to another satisfies the i itariq i i
“carriesanother from one place to another” element of sub. (1) (a). Siagaer, (2) Whoe\,/ermems all of the followmgntena IS gu”ty ofa
191Wis. 2d 322, 528 N.Wd 85 (Ct. App. 1995). Classl felony:

Confinements the intentional, unlawful, and uncontested restraint by one person (a) The actor intentionally engages in a course of conduct

B e o, o 2o State vBuroughs, 2002 Wi App 18, 250W2d  djirectedat a specific person that would cause a reasonable person

Sub.(2) (b) allows for a lesser degree of kidnapping if two additional elements d#der the same circumstances tdesuserious emotional distress

present) the victim is released prior to tfiest witness testimonyand 2) there is or to fear bodily injury toor the death of himself or herself or a
no permanent physical injury the victim. Once there is some evidence of the miti f .

gatingfactor of no permanent injurshe burden is on the state to prove the absenépembemf his or her family or household.

of that factor and a court accepting a guilty plea to ayebekidnapping dénse under (b) The actor knows or should know that at least one of the acts

sub.(2) (a) should ascertain a factual basis for excluding the lesser-reli@ieskof ; ; if
undersub. (2) (b). State Ravesteijn, 2006 W App 250, 297iV2d 663, 727 that constitute the course of conduct will cause the specific person

N.W.2d 53, 05-1955. to suffer serious emotional distressmace the specific person in
reasonabldear of bodily injury to or the death of himself or-her
940.32 Stalking. (1) In this section: selfor a member of his or her family or household.

(a) “Course of conduct” means a series of 2 or more acts car () The acto's acts cause the specific person téesuderious
ried out over time, however short or lotlgatshow a continuity €motionaldistress or induce fear in the specific person of bodily
of purpose, including any of the following: injury to or the death of himself or herselfa member of his or

1. Maintaining a visual or physical proximity to the victim.ner family or household. , o
2. Approaching or confronting the victim. (2e) Whoevermeets all of the following criteria is guilty af
. o . . Classl felony:

3. Appearing at the victirs’'workplace or contacting the vic . .
tim’s employer or coworkers. (a) After havingbeen convicted of sexual assault under s.

4 A . he victirs'h . he victi 940.225, 948.02, 948.025, or 948.085 @r domestic abuse

b ppearing at the victimhome or contacting the VICtBY - oanse the actor engages in any of the acts listed in sub. (1) ()

neighbors. . ~ 1.t0 10., if the act is directed at the victim of the sexual assault or
5. Entering property owned, leasex,occupied by the vic the domestic abuse fanse.

, - . - (b) The actor knows or should know that the act will cause the
6. Contacting the victim by telephone or causing the vistimspecific person to sdiér serious emotional distress or place the
telephoneor any other persosi'telephone to ring repeatedly orspecificperson irreasonable fear of bodily injury to or the death
continuouslyregardless of whether a conversation ensues.  of himself or herself or a member of his or her family or heuse
6m. Photographing, videotaping, audiotaping, through hold.

tim.

any other electronic means, monitoring or recordingatiévities (c) The actars act causes the specific person téesigerious
of the victim. This subdivision applies regardless of where the aghotionaldistress or induces fear in the specific person of bodily
occurs. injury to or the death of himself or herself or a member of his or

7. Sending material by any means to the victiriasrithe pur  her family or household.
poseof obtaining information about, disseminating information (2m) Whoever violates sul§2) is guilty of a Class H felony
about,or communicating with theictim, to a member of the vic if any of the following applies:

tim’s family or household or an employeoworker or friend of (a) The actor has a previous conviction for a violent crime, as

thevictim. definedin s. 939.632 (1) (e) 1., or a previous conviction under this
8. Placing an object on or delivering an objecptoperty sectionor s. 947.013 (1r), (1t), (1v), or (1x).
owned,leased, or occupied by the victim. (b) The actor has a previous conviction for a crime, the victim

9. Delivering an object to a member of thietim’s family or  of that crime is the victim of the present violation of sub. (2), and
householdor an employercoworker or friend of the victim or thepresent violation occurs within 7 years after the pranvic
placingan object onor delivering an object to, property ownedtion.
leasedpr occupied by such a person with the intent thatiject (c) The actor intentionally gaireccess or causes another per

be delivered to the victim. sonto gain access to a record in electronic format that contains
10. Causing a person to engage in any of the acts descripedsonallyidentifiable information regarding the victim in order
in subds. 1.t0 9. to facilitate the violation.
(am) “Domesticabuse” has the meaning given in s. 813.12 (1) (d) The person violates s. 968.31 (1) or 968.34 (1) in dader
(am). facilitate the violation.
(ap) “Domestic abuse f#nse” means an act of domestlse (e)_ Thevictim is under the age of 18 years at the time of the
thatconstitutes a crime. violation.

(c) “Labor dispute” includes any controversy concerning (3) Whoeverviolates sub. (2) is guilty of a Class F felony if
terms, tenure or conditions of employment, or concerning th&ny of the following applies:
associationor representation of persons in negotiating, fixing, (a) The act results in bodily harm to the victim or a member of
maintaining,changing or seeking to arrange termsamditions thevictim’s family or household.
of employment, regardless of whether the disputants stand in thgp) The actor has a previous conviction for a violent crime, as
proximaterelation of employer and employee. definedin s. 939.632 (1) (e) 1., or a previous conviction under this
(cb) “Memberof a family” means a spouse, parent, child; sitsectionor s. 947.013 (1r), (1t), (1v) or (1x), the victim of that crime
ling, or any other person who is related by blaoddoption to is the victim of the present violation of sub. (2), and ghesent
another. violation occurs within 7 years after the prior conviction.
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(c) The actor uses@angerous weapon in carrying out any of 1. Compliance would place him or her in danger
theacts listed in sub. (1) (a) 1. to 9. 2. Compliance would interfere with duties therson owes to
(3m) A prosecutor need not show that a victim received others.
will receive treatment from a mental health prOfeSSional in order 3. In the circumstances described under @ar assistance is
to prove that the victim stéred serious emotional distress undepeingsummoned or provided by others.

sub.(2) (c) or (2e) (c). 4. In the circumstances described under fi@ror (c), the
(4) (a) This section does not apply to conduct fhair acts crime or alleged crime has been reported to an appropriate law
thatareprotected by the persanright to freedom of speech or toenforcementgency by others.
peaceablyassemble with others under the state and U.S. constitu (o) i 4 person is subject to sub. (2) (b) or (c), the person need
tions, including, but not limited to, any of the following: not comply with sub. (2) (b) or (c) until after he or she has-sum
1. Giving publicity to and obtainingr communicating infer - monedor provided assistance to a victim.
mationregarding any subjeathether by advertising, speaking or (3) If a person renders ergency care for a victim, s. 895.48

gg:]r;wgg ?;xfﬁﬁblgces”eet or any place where any person er pa) applies. Any person who provides other reasonable assistance
Yy y be. underthis section ismmune from civil liability for his or her acts

2. Assembling peaceably or omissions in providing the assistance. This immunity does not
3. Peaceful picketing or patrolling. applyif the person receives or expects to receive compensation for
(b) Paragraph (a) does not limit the activities thay be con  providing the assistance.

sideredto serve a legitimate purpose under this section. History: 1983 a. 198; 1985 a. 152, 332; 1987 a. 14; 1995 a. 461.

. . . . _This section is not unconstitutional. For a conviction, it must be proved that an
(5) This section does not apply to conduct arising out of or ixcusecbelieved a crime was being committadd that a victim was exposed to
connectiorwith a labor dispute. bodily harm. The reporting required does not require the defendant to incriminate
. . . himselfor herself as the statute contains no mandate that an individual identify him
~ (6) Theprovisions of this statute aseverable. If any provi seifor herself. Whether a defendant fits within an exception under sub. (2) (d) is a
sionof this statute is invalid or if any application thereof is invalidpatterof afirmative defense. State kaPlante, 186 . 2d 427, 521 N.\iZd 448
suchinvalidity shall not aect other provisions or applications(Ct- App. 1994).
which can be givereffect without the invalid provision or applica _—
tion. 940.41 Definitions. In ss. 940.42 to 940.49:

History: 1993 a. 96, 496; 2001 a. 109; 2003 a. 222, 327; 2005 a. 277. (1g) “Law enforcement agency” has the meaning given in s.
This section doesot violate the right to interstate travel and is not unconstitutiom g5 83 (1) (b)

ally vague or overbroad. StateRuesch, 214 W. 2d 548, 571 N.VEd 898 (Ct. App. N 7 . . N X

1997),96-2280. (1r) “Malice” or “maliciously” meansn intent to vex, annoy

The actots “acts” under sub. (2) (c) are not the equivalent of the 'actoourse ini i i i
of conduct” under sub. (2) (a). There must be proof that the sieittis caused fear orinjure in any way another person or to thwart or Imerfeﬁmm

andnot that the course of conduct caused f&tate vSveum, 220 \i¢. 2d 396, 584 mannerwith the orderly administration of jUStice-
N.XV.“ZP?el\%u(ggoﬁ\J/ﬁ:.tit%g%)r’ gci_ozléﬁfi:rime” is a substantive elenaérite Class (2) “Victim” means any natural person against whom any
H felony stalking dense under sub. (2m) (), not a penalty enharicems noerror - Cfime as definedn s. 939.12 or under the laws of the United States

to allow the introduction of evidena trial that the defendant had stipulated to-havis being or has been perpetrated or attempted in this state.

ing a previous conviction for a violent crimeor was it error to instruct the jury to WAS » .
makea finding on that matterState v\Warbelton, 2009 WI 6, 315 I8/ 2d 253, 759 (3) “Witness” means any nat_ural person who hagn oris
N.W.2d557, 07-0105. expectedo be summoned to testify; who by reason of having rele

The 7-year time restriction specified in sub. (Zb))requires that only the final yantinformation is subject to call or Iikely to be called as a wit
actchaged as part of eourse of conduct occur within 7 years of the previous cenvic

tion, and does not restrict by tirtiee other acts used to establish the underlying cour@esswhether or not anY_aCtion or proce_eding h@zﬁab_een com
of conduct element of sub.’(2). Stat€wonney2009 WI App 143, 321 W. 2d 449, mencedwhose declaration under oath is receissdvidence for

775N.W.2d 105, 08-1296. . - . . . .
Althoughthe acts in this case spanraggparently fewer than 15 minutes, this-sec anypurpose, who hqsrowded information concerning any crime

tion specifically provides that stalking may be a series of 2 acts over a short timtdfany peace ‘ﬁ_ter or prosecutor; who has provided information
theacts show a continuity of purpose. StatEiehorn, 2010/V1 App 70, 325Vi6.  concerninga crime to any employee or agent of a law enforcement
20241, 783 N.\2d 902, 09-1864. agencyusing acrime reporting telephone hotline or other tele
o . phonenumber provided by the law enforcement agency; or who
940.34 Duty to aid victim or report crime. (1) (a) Who hasbeen served with a subpoena issued under s. 885.01 or under

everviolates sub. (2) (a) is guilty of a Class C misdemeanor 4 o thority of any court of this state or of the United States.
(b) Whoever violates sub. (2) (b) is guilty o€tass C misde History: 1981 c. 18; 1993 a. 128.

meanorand is subject to discipline under s. 440.26 (6).

(c) Whoever violates sub. (2) (c) is guilty of a Class C misd840.42 Intimidation ~ of witnesses;  misdemeanor .
meanor. Exceptas provided in s. 940.43, whoever knowingly amali-

(2) (a) Any person who knows that crime is being com Ciously prevents or dissuades, who attempts to so prevent or
mitted and that a victinis exposed to bodily harm shall summorflissuadeany witness from attendingr giving testimony at any
law enforcement dicers or other assistanae shall provide trial, proceeding or inquiry authorized by law guilty of a Class
assistancéo the victim. A m'SdeTgeg?noig

(b) Any person licensed as a private detective or granted a pr Iﬁ:aor:yé mother and child weret@stify against the defendant and the defendant
vatesecurity permitnder s. 440.26 who has reasonable grounsisitletters to the mother ging that she and the child not testifggardless of

i i i i i i therthe letters were addressed to ¢héd or the child was aware of the letser
to believe that a crime is being committed or has been Commlt’(gﬁtentslhe defendant attempted to dissuade the child through her méthéne

; g C
shall notify Prompﬂy an appropriate _laW e_nforcement agency Qfother of the minor child, had the parental responsibility and practical authority to
the facts which form the basis for this belief. monitor communications by third parties with the chigid to influence whether the

. “ nl . . hild cooperated with the court proceedings, there wéisisut evidence to convict.
(c) 1. In this paragraph, “unlicensed private security persoBiaey. Moore, 2006 Wi App 61, 292 i 20 101, 713 N.\Ed 131, 04-3227.

meansa private security persoas defined in s. 440.26 (1m) (h), Thissection supports ctging a person with a separate count for each letter sent,

who is exempt from the permit and licensure requirements ofagd each other act performed, for fhepose of attempting to dissuade any witness
from attending or giving testimony at a court proceeding or trial. Steare, 2006

440.26. WI App 61, 292 Vis. 2d 101, 713 N.\vEd 131, 04-3227.

2. Any unlicensed privateecurity person who has reasonable
groundsto believe that @rime is being committed or has beer840.43 Intimidation of witnesses; felony . Whoever vie
committedshall notify promptly an appropriate leamforcement latess. 940.42 under any of the following circumstances is guilty

agencyof the facts which form the basis for this belief. of a Class G felony:
(d) A person need not comply with this subsection if any of the (1) Where the act is accompanied by force or violemmce
following apply: attemptedorce or violence upon the witness, or the spouse, child,
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stepchild,foster child, parent, sibling, or grandchad the wit (5) Wherethe act is committed bgny person who has suf
nessor any person sharing a common domicile with the witnegeredany prior convictiorfor any violation under s. 943.30, 1979

(2) Wherethe act is accompanied by injury or damagtheo stats. ss. 94042 tp 940.45, any federal statute or_statl_Jte of any
realor persona| property of any person covered under sub. (1§).therstate Wthh, if the act proseCUted was committed |n5tbts,

(3) Wherethe act is accompanied by any express or impli&ﬁomd be a violation under ss. 940.42 to 940.45.

threatof force, violence, injurpr damage described in sub. (1) or (6) Wherethe act is committed by any person for monetary
). gainor for any other consideration acting on the requesngf

(4) Wherethe act is in furtherance of any conspiracy gg::%ropnerson.All parties to the transactions are guilty under this

(5) Wherethe act is committed bgny person who has suf ~ pisiory: 1081 c. 18; 1997 a. 143; 2001 a. 109; 2007 a. 96; 2009 a. 28.
feredany prior convictiorfor any violation under s. 943.30, 1979
stats. ss. 940.42 to 940.45, any federal statute or statute of any40.46 Attempt prosecuted as completed act.  Whoever
otherstate which, if the act prosecuted was committed irsthte, attemptsthe commission of any act prohibited under ss. 940.42 to
would be a violation under ss. 940.42 to 940.45. 940.45is guilty of the diense attempted without regard to the-suc
(6) Wherethe act is committed by any person for monetarmgessor failure of the attempt. The fatiat no person was injured
gain or for any other consideration acting on the requeangf physicallyor in fact intimidateds not a defense against any-pro
otherperson. All parties to the transactions are guilty under thisecutionunder ss. 940.42 to 940.45.
section. History: 1981 c. 18.

(7) Wherethe act is committed by a person whalsged e
with a felony in connection with a trial, proceeding, or inquiry fop40-47 ~ Court orders. Any court with jurisdiction over any
thatfelony. criminal matter uponsubstantial evidence, which may include
History: 1981 c.118; 1997 a. 143; 2001 a. 109; 2005 a. 280; 2007 a. 96; 2009 arsayor the declaration of the prosecutdhat knowing and
28. maliciousprevention or dissuasion of any person whouvg#am
Conspiracyto intimidate a witness is included under sub. (4). Steeibert, 141 or who is a witness has occurred or is reasonably likely to occur
Wis. 2d 753, 416 N.ved 900 (Ct. App. 1987). mayissue orders including but not limited to any of the following:

940.44 Intimidation of victims; misdemeanor . Except as (1) An order that alefendant not violate ss. 940.42 to 940.45.

providedin s. 940.45, whoever knowingly and maliciously-pre  (2) An order that a person before the court othan a defend

ventsor dissuades, or who attempts to so prevent or dissua@al, including, but not limited to, a subpoenaed witness or other

anotherperson who has been the victim of ariyne or who is aet  Personentering the courtroom of the court, not violate ss. 940.42

ing on behalf of the victim from doing any of the following isto 940.45.

guilty of a Class A misdemeanor: (3) An order that any person described in sub. (1) or (2)-main
(1) Making any report of the victimization to any peactosfr  tain a prescribed geographic distance from any specified witness

or state, local or federal law enforcement or prosecuiygncy OF Victim.

or to any judge. (4) An or.der.that any person de.s.cribeq in sub. (1) or .(2) have
(2) Causinga complaint, indictment or information to beN© communication with any specified witness or arngtim,

soughtand prosecuted and assisting in the prosecution therediXceptthrough an attorney under such reasonable restrictions as

(3) Arrestingor causing or seeking tlagrest of any person in thﬁi;?):;rt ggly Clrr;g)ose.
connectionwith the victimization. ' T

History: 1981 c. 18. . . .
A jury instruction for a violation of s. 940.44 should specify the underlying crim%40'48 Violation of court orders. Whoever violatesan

andthat a defendant cannot be found guilty of intimidating a victim of a aritess ~ Orderissued under s. 940.47 may be punished as follows:

the elements of the underlying crime are proved beyond a reasonable doubt. Stat i
v. Thomas, 161 \i§. 2d 616, 468 N.VZd 729 (Ct. App. 1991). 9431212|tf0 Zaghngle’ the persomay be prosecuted under ss.

Acquittal on the underlying chge does not require acquittal on a geamnders.
940.44as the jury may have exercised its right to return a not guilty verdict irrespec (2) As a contempt of court under ch. 785. A findingcof

tive of evidence on thanderlying chage. State vThomas, 161 \§. 2d 616, 468 i H .
N.W.2d729 (Ct. App. 1991). temptis not a bar to prosecution under ss. 940.42 to 940.45, but:

Thedisorderly conduct statute, s. 947.01, does not requietim, but when the (a) Any person who commits a contempt of court is entitled to
disorderlyconduct isdirected at a person, that person is the victim for the purposeofedit for any punishment imposed therefor againstsemtence

D wis. 24 66 pgzgegm)afgér}%nglﬁggl\ggg under Ihis section. Statéinie,  jmposedon conviction under ss. 940.42 to 940.45; and

In the phrase “causing a complaint ... to be sought and prosecuted and assisting |(b) Any conviction or acquittal for any substantivdéeofe
the prosecution thereof” in sukR), “and” is read in the disjunctive. Sub. (2) include: B ;
allegedacts of intimidation that occur after a victim has caused a complaint toSHQderss' 940.'42 to 940.45 is a bar to subsequent punishment for
sought and applies to all acts of intimidation that attempt to prevent or dissuadeOntemptarising out of the same act.
crimevictim from providing any one or more of the following forms of assistance to i i i
prosecutors:1) causing a complaint, indictment or information to be sought; 2) caL{s ®3) By_ the revoc_:atlon of any form of pretrial releasécufei s
ing a complaint to be prosecuted; orore generally3) assisting in a prosecution. ture of bail and the issuance of a bench warfanthe defgndam
Statev. Freer 2010 W1 App 9, 323 V8. 2d 29, 779 N.\V2d 12, 08-2233. arrestor remanding the defendantdostody After hearing and

o o _ on substantial evidence, the revocation may be made whether the
940.45 Intimidation of victims; felony . Whoever violates violation of order complained of has been committed by the
s.940.44 under any of the following circumstances is guilty ofdefendantpersonally or was caused or encouraged to have been
ClassG felony: committedby the defendant.
(1) Wherethe act is accompanied by force or violemre  History: 1981c. 18.

attemptedorce or violence upon the victim, or the spouse, child

stepchild foster child,parent, sibling, or grandchild of the victim,940.49 Pretrial release. Any pretrial releasef any defend
or any person sharing a common domicile with the victim. ~ antwhether on bail ounder any other form of recognizance shall

(2) Wherethe act is accompanied by injury or damagthéo bedeemed to include a condition that the defendant neithaodo,

auseto be done, nor permit to be done on his or her behalf, any
real or personal property of any person covered under sub. (12' tproscribed bys. 940.42 to 940.45 and any willful violation of

(3) Wherethe act is accompanied by any express or imp”?é:e condition is subject to punishment as prescribed in s. 940.48
Eg;eatof force, violence, injurpr damage described in sub. (1) 0{3) whether or not the defendant was shbject of an order under

. s.940.47.

(4) Wherethe act is in furtherance of any conspiracy History: 1981 c. 18.
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